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Upper Burma Rulings for the years {902-03. 


VOLUME Il. 
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AcT—Enetiex Bitts or Excaance—Section 56—No provision in the 
_ Negotiable Instruments Act similar to—See Negotiable Instruments... 
ADMINISTRATION—Letters of—A suit following five months after the issue 
of—of property in the possession of persons to whom it had been dis- 
tributed by the administrator, did not invalidate the suit—Decree 
should have merely specified the share to which plaintiff was entitlec 

of deceased’s interest in the undivided property and should not have 
defined the extent of the deceased’s interest.—See Probate and Ad- 

_ ministration -.. -~— se eae aes 
ApbopTion.—Buddhist Law—When a Buddhist parent has given his child 
in—to another, he is entitled until the child has grown up to cancel the— 

and recall the child —Sze Buddhist Law. Adoption eS sai 

ApvVocares—Transfer of brief by an advocate orally to anether advocat 

recognized practice and not contrary to law.—See Power-of-Attorney ... 
AGEnT—Effect of fraud on the part of persons dealing with the—construc- 
tion of the six general principles of powers-of-attorney.—See Power- 
of-Attorney oo eat, ‘ 4. eee ; 
AGREEMENT —A secret—between two partners that implies a civil injury 
to athird partner is an agreement with an unlawful object and is 
void,— See Contract sy aes ‘es sini ee 
—— —— ————- An—by which a village headman transfers his official duties 
_ to another person who in consideration of performing them isto obtain 
_ proportion of the Commission, is one of which the consideration and 
object are unlawful and opposed to public policy, and which should not 
be enforced by a Court ot Justice —See Contract we be 
ANTE-NUPTIAL ConTeact—Not the usual incident ofa Buddhist marriage— 
to be proved by clear evidence that miarriage was the consideration of 

the promise. —See Buddhist [.aw—Marriage | “ 
Apr&at.— Civil—A—should ordinarily be fixed for hearing so as to allow 
at least an interval of a month between the date of serving the notice 
_ and the date of hearing the—See Civil Procedure oe. ais 
ArréLLate Court—Duty of—A Civil appeal should ordinarily be fixed 
for hearing so as to allow at least an interval of a month between the 
date of serving the notice and the date of hearing the appeal.—See Civil 
Procedure _ ees _ "i owe ade 
ARBITRATION.— Where arbitrators resolve that their award shall be put in 
the form a document and signed by them, nothing but that decu- 
ment can be treated as the award—, One arbitrator cannot delegate 
his sega of decision to another—when arbitrators have been appoint- 
ed by agreement and no provisi'n has been madefora difference of 
inion, the award is invalid unless it is unanimous - 





ARBITRATOR.—An—cannot delegate his powers of decision to another—. ' 


' See Arbitration “igsat we say wes 
ARBITRATORS.—When—have been appointed by agreement and no pro- 
vision has. been made for a.difference cf opinion, the award is invalid 
unless it is unanimous,— See Arbitration its eae Ges 
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ATTACHMENT—by actual seizure—lawful —of joint property—to extent of 
wife’s interest, husband and wife being Buddhists—when decree is pass- 
ed against a wife alone—malice.—See Execution of Decree 

ATTORNEY—Power of—Construction of —Six general principles—Effect of 
fraud on the part of persons dealing with the agent.—See Power-oF 
Attorney =e ~ 


Awarp.—When arbitrators resolve that their- shall be put in the form of a. 


document, and signed by them, nothing but that document can be treat- 
ed asthe—. See Arbitration ons eas ae oa 


B 


Bins or Excuance Acr—English Section-56—no provision in the Negoti- 


able Instruments Act similar to—See Negotiable Instruments 

-Boxp—Suit on a—executed for an unlawful consideration—Bond void and 
suit not enforceable—See Contract 

BuUDDAIST Law.—Adoption—When a Buddhist parenthas given his child in 
adoption to another, he is entitled until the child has grown up, to cancel 
the adoption and recall the child 

— —~Divorce—As by mutual consent between parties not pre- 





viously married—wife entitled on partition to one-third share of property _ 


inherited by. husband during coverture and vice versd  ... 
~ ————— Misconduct on the part of a husband, which 
may not in itself -be sufficient to entitle a wife to divorce under the rule 








of separation, where the husband is the offender may nevertheless be — 


‘sufficient to entitle her to insiston a diverce as by mutual consent.— 

See Buddhist Law—Divorce , 

— When under—a suit has been ‘brought for 
” divorce without Partition of property, a maeeenant suit for partition of 
the joint property is.maintainable .., 

—————___—_Gift—Buddhist. Law ordinarily i is not applicable to gifts 
but.is applicable to death-bed gilts - See Buddhsit Law—Gift sus 

——~ —~-——-— Ecclesiastical —Civil Courts should abstain from deciding 


—— 








points which fall within the sphere of ecclesiastical jurisdiction.—See - 


Buddhist Law— Ecclesiastical aE sae 


——-—_—— ——Inheritance.—Living apart from parents and not attend= 


ing in illness dues not of itself rupture family ties, or disqualify children 
from inheritance.—See Probate and Administration 
Marriage—Decree passed against a wife alone 2, husband 





and wife being Buddhists, attachments hy actual seizure of joint pro- 


perty-to the extent of the wife’s interest lawful—See Execution of lecree 
——~ Marriage—Ante-nuptial contract not the usual incident of 
—to be clearly proved that marriage was the consideration of the pro- 
mise—See Buddhist Law— Marriage aga 
BurpEN oF pRooF—Defendant in possession of land ‘there being no wrong- 
ful dispossession of plaintiff —Plaintiff asserts permissive occupation by 





defendaiit—Defendant asserts possession of land by gift outrs ght. Bur’ 


den of proof on plaintiff.—See Evidence sea TT hes 


Cc 


Cusaue: —No privity between the holder ot a—as SUL OLlU LUG wane. Wa 


whom it is’ drawn—Construction of a hundi. —See Besouable Instru-. 


ments - oe 
Cxtitp.—Adoption of—under Buddhist Law—whea child may be called by 
parent and adoption cancelled—See Buddhist. Law—Adoption —. ww. 
C1vit Court: has no jurisdiction in any matter which a Revenue officer is 


empowered under the: Upper Burma Land and Revenue Regulae . 


tion to dispose of—A suit will not lie in a—to execute the > Orne. of a 


Hives 


12 


Revenue officer whether by restitution or otherwise,—See Civil Proce- 


dure nae see me tee “ ewe 
Crvit Courts should abstain from deciding points which fall within the 


sphere of ecclesiastical jurisdiction —See Buddhist Law—Ecclesiastical - 


Ctvit Procepurg, 1r.—In Revenue proceedings of a judicial nature a 
Revenue officer has inherent’ power to execute hisown orders. A Civil 
Court has no jurisdiction in any matter which a Revenue officer is em- 

- powered under the Regulation to dispose of—section 53 (r), Upper 
urma Land and Revenue Regulation, A suit will not lie in a Civil 
Court to execute the orders of a Revenue officer, whether by restitution 











or otherwise ... awa oF ve ots ion 
— . Ir—suit for rent of State land not cognizable by the 
Civil Courts.—See Civil Procedure.., aie ES <3 


——, 42, 43. When under Buddhist Jawa suit has been 
brought for divorce without partition of property a subsequent suit for 
oust of the joint property is maintamable.—See Buddhist Law— 

ivorce oe Pri) ee oie om oo 

——. ———.,, 283, 56:—A deed of conveyance of property to one 
creditor with the obiect of defeating another creditor Aa ok void pro- 
vided that it is bond fide, ¢.2., if it is not a mere clock for retaining a 
benefit to the grant or—A civil appeal should ordinarily be fixed for 
hearing $0 as to allow at Jeast an interval of a month between the date 
of serving the notice and the date of hearing the appeal ... one 

—_—— ,283—A Township Court. has jurisdiction to try a 

suit brought under—to assert the same right which a Subdivisional 

Court had disallowed under section 281—In such a suit the jurisdiction 

of the Court is determined by the amount in dispute and not by the 

a of the decree in execution of which the property had been 

attac. iL oe or) ioe 2 ee 


, 295.—A decree-holder who attaches and sells moveable 
property of his judgment-debtor, on which a third party has a lien 
is liable to that third party for the loss that he sustains by having his 
lien destroyed or impaired =m ee aa ies 

, 623—A review of judgment cannot be admitted for the 
purpose of re-arguing a case on previous material—Error of law can be 


























a good ground for review only where the law is definite and capable of. 


distinct ascertainment ... i ae see i ee 
Co-HE1R,—cannot sue administrator for partition of the estate of an intes- 
‘tate—See Probate and Administration nit - ee 


_ CONSTRUCTION oF A HUNDI.—See Negotiable Instruments... re 
CONSTRUCTION OF ENACTMENT WHICH HAS PREVAILED FOR SEVERAL 
YEARs.—Presumplion in favour of that construction arises— No other 
construction unfavourable to suitor should afterwards be put upwn the 


enactment except for some very cogent reason.—SeeCourt Fees se’ 


ConTrRacT 23.—An agreement by which a village headman transfers his 
Official duties to another person wh? in consideration of gobretigs, 
them isto obtain a pronortion of the commission, is one of which the 
consideration and object are unlawful and opposed to public policy, and 
which should not be enforced by a Court cf Justice a see 
—23—Suit on a bond executed, the consideration being unlawful— 
Bond yoid and suit not enforceable ise eae ‘eis 
——240. - When one person advances money to another to enable him 
to take contracts, the fact that the former is remunerated by a share of 
the profits does not of itself constitute 8 pepe née will 
ante-nuptial contracts—to be proved by clear evidence that mar- 
Tiage was the consideration of the promise—not the usval incidents of a 
Buddhist Marriage —See Buddhist Law—Marriage ... 0 us 
Nae re ae marriage under Mahommedan Law not a partnership as 











under the Act.—See Mahommedan Law oot oa 


ends 
ihe 
raf 


Page. 
t3 


. WY 


15 


49 


io 


iy . TRH, 


CONTRACT 23, 257.—Secret agreement between two partners that implies 
civil injury to a third partner is.an agreement with an unlawful object 


and is void ... re — wetks aie -: 
Court Frees—II, 17 (VI}.—A suit by a land-lord to eject a tenant {rom his 
house-is governed as regards Court Fees by—also when a particular 
construction of the Court Fees Act which is a fiscal enactment in favour 
of the suitor has prevailed fer many years, a strong presumption in 
favour of that construction arises and no other construction untavour- 
able to the suitor should afte:wards be put upon the enactment, except 


forsome very cogent reason * avi — phe ins 
D 


DaMace—by owner of animal trespassing—plaintiff. to prove such was 
caused or rendered possible by defendant’s negligence —Liability of 
owner Only for. the ordinary consequences of such trespass. See Tort 


Deatu-Bed Girt—Buddhist [aw applicable to—. See Buddhist Law—._ 


Decree—Execution of—power of -Court to execute decree in excess of the 
limits of its pecuniary jurisdiction as an Original Court.—Sce Execution 
of Decree... ane “ee vee : en, ae 

Dzcree-HoLper who attaches and sells moveable property of his judg@ment- 
debter on which a third party has a lien, is liable to that third party for 
the loss that he sustains by having hislien destroyed or impaired.— 


Coon | 


See Civil Procedure es aes ead o 
Deep oF SateMere verbal evidence of contemporaneous oral agreement, 
showing that-an apparent—was really a mortgage, insufficient —such 
evidence not admissible against an innocent purchaser without notice of 

the existence of the mortgage.—See Evidence eg ~ 

OF CONVEYANCE OF PROPERTY—A—to one.creditor with the object 


ea 


defeating another creditor is not void provided that it is bond fide, - 
4 if it is not a mere'cloak fSr retaining a benefitto the granter.—See 


ivil Procedure , Sex PD sip a. ware ae 
.ce—Buddhist Law—Mutual consent—parties not previously married 
‘wife entiled on partition to one-third property inherited by husband 
ring coverture and vice versd.—See Buddhist |.aw—Divorce we 
—-When under Buddhist Law a suit has been brought for—without. 


irtition of property, a subsequent suit for partition of the joint pro- | 


itty is maintainable—. See Buddhist Law—Divorce 


“Ment —In Upper Burma asuit.lies for a decree directing that a— 
lall be registered. See Registration - 9... - ) 


MENT—Suit for—of a tenant from a house—governed as regards 
ourt Fees by Article 17, clause V1, Schedule Il of Court Fees Act— 


e Court-Fees Re 


> aff. far 


NCE—that marriage was the consideration of the premise to be clearly * 


oved by—, See Buddhist: Law—Marriage ... 


—g2.—Mere verbal evidence of contemporaneous, eral agreement, : 


owing that an apparent deed of sale was really a mortgage, insufh- 
mt—such- evidence not admissible against an innocent purchaser 
thout notice of the existence of the mortgage—See Evidence ~~... 
—9g2 (4).—When a partnership has been constituted by a registered 
ed, proviso (4) to—does not bar it from being dissolved. by an cral. 
reement ... ae oye Egat 


—110.—Defendant .in possession of land ‘there ‘being no wrongful — 


spossession of plaintiffi—Plaintif, asserts that he gave the defendant 
missive occupation—Defendant asserts possession of Jand by gift 
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outright—The burden of proof iies on the plaintiff to show that he gave 
permissive occupation and that he has a subsisting title... = 
EXECUTION OF »ECREE—decree passed against the wife alone. the husband 
and wife being Buddhists—attachment by actual seizure to the extent of 
the wife’s interest—lawful—malice cannot be inferred from surrounding 
circumstances unless it is shown that the attachment was made in an 
unreasonable and imporc.per manner.—See Execution of Decree 
——_ + ————. Devree-liulder who attache, and sells mcveable 
property of his judyment-debtor, on which a third party has alien, is 
liable to that third party for the loss that he sustains by having his hen 
destroyed or impaired.—S ee Civil Procedure. ... - ers 
— —— power of Court to execute decrees in excess of the 
limits of its pecuniary jurisdiction as an Original Court.—See Execution 


of Decree... 





a 





—_——- Suit will not lie.in a Civil Conrt to execute the 
orders of a Revenue officer whether by restitution or otherwise.—<ee 


Civil Procedure a ass or ane ve 
— A Township Court has jurisdiction to try a suit 
' brought under section 283, Civil Procedure Code to assert the same 
right which a Subdivisional Court has disallowed under paragraph 281— 
jurisdiction of Court to be determined by amountin dispute not by 
amount of decree in execution of which property has teen attached.— 
See Civil Procedure “+ se “as 3 = 


P 











fRaup—effect of—on the part of persons dealing with the. Agent—Con- 
struction of the six general principles of powers-of-attorney.— See Power- 


of-Attorney PTT ; cnn oan 0 fs ase 
. _- G 
‘Girts—ordinarily Buddhist Law is not applicable to— but it is applicable to 
_ death-bed gifts. Sve Buddhist Law—Gift ... ap is 
. ates H Y 


Heapman—Village—An agreement by which a—transfers his . official 
duties to another person who in consideration of performing them is to 
obtain a proportion of the commission, is one ¢f which the consideration 
and object are unlawful and opposed to public policy, and which should 

- not be enforced by a Court of Justice —See Contract ‘ai 

Hounpi.—Construction of a—See Negotiable Instruments wna re 

Hussano—misconduct on the part of—which may not in itself be sufficient to 
entitle a wife under Buddhist I.aw'to divorce, may nevertheless be suffi- 
cient to entitle her to insist on a divorce by mutual consent.—See Bud- 


dhist Law—Divorce = - =i eaé 
: fie ‘ 


IMMOVEABLE PROPERTY— Lari palms and cocoanut trees are ‘not “stand- 
ing timber ”’ as referred to in section 3 of the Upper Burma Registration 
Regulation, but 2re—. See Upper burma Registration Regulation ... 

Innerrrance—l iving apart from parents and not attending in illness does 
not of itself rupture family ties, or-disqualify children from—, Sve Pro- 


bate and Administration We es ba “os 
inrestate—Co-heir cannot sue administrator for partition of estate of an 
—-, See Probate and Administration — se? ove” ar 
, ] ) 


Joint PRorpeRTy—attachment by actual seizure of—to the extent of the 
wife’s interest—when decree passed againse the wife alone—husband 

_ and wife being Buddhists—lawful,—Sez Execution of Decree es 
Jupcmenr.—Review of —cannot be.admitted for the purpose of re-arguing 
"a case on previous material—Error of law can be good ground for review 
only where the law is definite and capable of distinct ascertainment —See 


Civil Procedure = oo. ae _ sti 
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Jorispicrion—Civil Court has no—in any ‘matter which a Revenue officer 
is empowered under the Upper Burma Land and Revenue Regulation 
to dispose of —Suit will not lie in a Civil Court to execute the orders of 
a Revenue officer whether by restitution or otherwise.—See Civil Proce- 
dure we wwe aes ote 

— Court has no—to execute decree sent for execution when it 

is excess of the limits of its pecuniary jurisdiction as an Original Court 

—See Execution of Decree er aus 











points which fall within the sphere of —See Buddhist Law—Ecclesiastical 
—-——_———-—— suit for rent of State land 'not cognizable by the Civil Courts. 

—See Civil Procedure... sae see 
of a township court to ‘try a suit ‘brought. under.-section 
283, Civil: Procedure Code, to assert the same right which a Subdivi- 
sional Court had disallowed under section 281.—In such a suit the juris- 
diction of the Court is determined by the amount in dispute, and not 








by the amount of the decree in execution of which the property had ' 


been attached.—See Civil Procedure man wed er 
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anD—Defendant in possession of—there being no. wrongful dispossession 


of plaintifi—Plaintiff asserts permissive occupation by defendant—De-- 
fendant asserts possession of land by gift outright— Burden of proof on — 


_ plaintiff.—Sze Evidence .. ea —e 
LAND-LoRD—Suit by a-to eject a tenant from his house is governed as 
regards Court Fees by Article 17, Clause VI, of Schedule I, of the 
Court Fees Act,—See Court Fees 
‘ LETTERS OF ADMINISTRATIoN—a'suit f: slowing five months: after tire issue of 
‘<property in the possession of persons.to whom it had been distributed 
by the administrator did not invalidate the suit—Decree should have 
merely specified the share to which plaintiff was entitled of the dececs- 


ed’s interest in the undivided property and should not have defined the. 


extent of the deceased’s interest.—See Probate and Administration ... 
when an applicar:t for—is entitled to inherit and 
is under no positive disqualification and there is no application by 
any other person, the application should not be refused.—See Probate 
and Administration ve “ane ee es = 


ey 
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Max omm EDaAN Law—property acquired during marriage under Mahomme- 
dan Law not regarded as partnership property-—Essentials of partner- 
ship as defined in-the Ce ntract Act.—See Mahommedan Law 


‘MaLice—attachment by decree-holder of property cf judyment-debtor— : 


malice cannot be inferred from surrounding circumstances unless 1¢ crn 
be shown that attachment was made in an unreanonable and improper 
manner.—See Execution of Decree “a 


MarRtaGe—Under Mahommedan Law not a partnership as defined u nder - 


the Act.—See Mahommedan. Law ... ss 
‘Misconpuct—on the part of a husband which may ‘not in itself, be suffi cient 


to entitle a wife to divorce under Buddhist Law where. the husband is * 
the offender may nevertheless be sufficicnt to entitle her to insist-on a’ 


‘divorce as by mutual consent,—Sce Buddhist Law—Divorce 


‘MortGacs—mere verbal evidence of contemporaneous oral agreement, | 


showing that an apparent deed of sale was really a— insuflicient— 

- such evidence not admissible against an innocent. purchaser without 
notice of the existence of he mortgage.—See Evidence _ ... sno 
MunicreaLnrry—W hen a: person from whom money is due to the—alleges 


that in contravention cf Rule 4 ofthe rules in Municipal. and Local - 


‘Department Notiication No, 148, dated the rith December Tg00, he 


Ecclesiastical—Civil Contt should “abstain from deciding 


Pape. 
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paid the monéy at the Municipal office and it appears that the money 
was not paid to the treasury it is not a valid defence in a suit by Muni- 
cipal Committee to recover the money.— See Upper Burma Municipal 
Regulation Tr one TT) ee on re 


N 


NecoTtsBie InsTRUMENTS, 31.—Construction of a hundi.—No privity be- 
tween the hoider of a cheque as such and the banker on whom it is drawn 
——— , $7—If{ a promissory note payable to order 
runs“ I, John Brown, promise to pay” and it is subsequently before 
otiation signed by Smith, Smith is not a co-maker, and the addition 

of his name is not a -raterial alteration Which renders the note void.— 


See Negotiable Instruments = «» oes ore we 


0 


Orat Acreement—Mere verbal evidence Of contemporaneous—showing 
that an apparent deed of sale was really a mortgage, insufficient—such 
evidence not admissible against an innocent purchaser without notice 
of the existence of the mortgage.-- See Evidence es av 

————— When a partnership has been constituted by a registered deed, 
proviso {4) to section 92 of the Evidence Act does not bar it trom being 
dissolved by an oral agreement.—See Evidence 924) —.. ve 





P 


-Parent.—Buddhist—when a—has given his child in adoption to another 
he is entitled until the child has grown up, to cancel the adoption and 
recall his child. —See Buddhist Law—Adoption vas ite 

Parents—living apart from—and not attending in illness does not of itself 
rupture family tiesor disqualify children from inheriting—See Probate 


and Administration wei Fira ey one * 
PaRTiITION—Co-heir cannot sue administrator for—of estate of an intestate 
—See Probate and Administration .., as 3 tee 


Partition oF Property—When under Buddhist Law a suit has been 
brought for divorce without—, a subsequent suit for partition of the 
joint property is maintainable.—See Buddhist Law—Divorce bi 

ParTNeR—A secret agreement between two partners that implies a civil 
injury toathird—is an agreement with an unlawfal object and is 
void.—See Contract... oe ave sas ‘ia 

ParRTNERSHIP—Property acquired during marriage under Mahommedan 
Law not regarded essentials of partnership as defined in the Contract 
Act.—See Mahommedan Law ene aoe sa +5 

When a—has been constituted by a registeced deed, proviso 

(4) to section 92 of the Evidence Act does not bar it from being dissol- 

ved by an oral agreement.—See Evidence ese aus ees 

When one person advances money to another to enable him 
to take contracts the fact that the former is remunerated by a share of 
the profits does not itself constitute a—See Contract ose tee 

Possession oF Lanp.—DVefendant in—there being no wrongful disposses- 
sion of plaintifi—Plaintiff asserts permissive occupation by defendant— 
Defendant asserts possession of land by gift outright—Burden of proof 
on plaintiff. See Evidence a sus vue aa 

Power-or-ATrornex —Construction of —Six general principles—Effect of 
fraud on the part of persons dealing with the agent.—See Power-of- 


, — Transfer.of brief orally by one advocate to another 


—recognized practice and not contrary to law—sufficient cause such as 
sickness or engagement in another Court being shown av. one 
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‘PROBATE AND ADMINISTRATION—A cCo-heir cannot sne the administrator 
for partition of the estate when letters of admin‘stration have beem ob- 
tained to the estate of an intestate —but must prosecute his claim in the 
manner provided by the Prebate and Administration Act i eo 

$$ A suit following five months after the issue of 
letters of administration of property in the possession of persons to whom 
it had been distributed by the administrator did not invzlidate the suit— 
Decree should have merely specified the share to which plaintiff was en- 
titled of deceased’s interest in the undivided property, and should not 
have defined the extent of the deceased’s interest.—See Probate and 
Administration 





ee —- When an applic.nt for letters of admini 
tration is entitled to inherit and is under no positive disqualification, 
and there is no a plication by any other person the application should 

not be refused. Etving apart from parents ard not attending in illness 
does nct of itself rupture {amily ties or disqualify children from inherit- 

in 7 : - “es eo _ 
Puomisoiey NOTE PAYABLE TO ORDER - If a—runs “I, John Brown, pro- 
_ mise to pay ”’ and it is subsequently before negotiation signed by Smith, 
’ Smith is not a co-maker, and the addition of his name is not a material 
alteration which renders the note Void—See Negotiable Instruments ,. 

_ Proorf—Burden of—Defendant in possession of land there being no 
wrongful dispossession of plaintiff— Plaintiff asserts permissive occupa- 
tion by defendant—Defendant asserts possession of land by gift out- 


right—Burden of proof on plaintiff. ~See Evidence 


Property.—A deed of conveyance-of—to one creditor with the object of de- 
feating another creditor is not-void provided that, it is bond fide; z7.¢., if 


it is not a mere cloak for retaining a benefit to the grantor.—See Civil 
Procedure a = ae 7 ‘ ie : 








- gegarded as partnership property.—See Mahommedan Law bss 
— ——-—— in divorce as by mutual consent under Buddhist Law between 
parties not previously married—wife entitled. on partition to one-third 
share of —inherited by husband during coverture and vice versdé.— See 
Buddhist Law— Divorce a - se | fe 

R 


REGISTERED DeEED—When a partnership has been constituted by a—proavisa 


4 to section 92 of the Evidence Act does not bar it from being dissolved - 


ae 


by an oral agreement —See Evidence 
REGISTRATION.—In Upper Burmaa suit 
document shall be registered ze = = ae 
“Revenue OFFIceR—In revenue proceedings of a judicial nature a—has in- 
herent power tc execute his own orders —A Civil Court hasno jurisdiction 
in any matter which a—is empowered under the regulation to dispose 
of—A suit will not lie in a Civil Court to execute the orde-s of. a— 
whether by restitution or otherwise.—See Civil Procedure - a 


lies for a decree directing that a 


Review of judgment cannot be admitted for the purpose of re-arguing a> 


case on previous material —Error of law can bea good ground for 
review only where the law is‘definite and capable of distinct ascertain- 
ment.— See Civil Procedure + ee es wen wae 
RoLes—The—contained in Municipal and Local Department Notification 


‘No, 148, dated the 11th December 1900, have the force of law—Money « 


paid in contravention of Rule 4 to Municipal office instead of to. trea- 
sury not a valid defence in suit by Municipality for recovery of money.— 
See Upper Burma Municipal Regulation __... is cee sais 


STANDING TIMBER—Tari palms and cocoanut trees are not—-as referred to 
in section 3 of the Upper Burma Registration Regulation but are im- 
moveable property,— See Uppzr Burma Registration Regulation _.., 


——- acquired during marriage under Mahommedan Law- not 


Page. 
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STATE LAND,—Suit fcr rent of—not cognizable by the Civil Courts, See 


Civil Procedure ee =e ie sia 
Suir.—In Upper Bu-ma a—lies for a decree directing that s document shall 
be registered. See Registration  «.«, see os oes 


T 


TakI PALMS AND CcCOANUT,JREES are not standing timber as defined in sec- 


tion 3 of the Upper Burma Registration Regulation but are immoveable | 
P * 


property.—See Upper Burma Registration Kegulation . . aR 
TENANT—Suit by a land-lord to eject a—from his house is governed as re- 
gards Court Fees by Article 17, Clause V1 of Schedule II of the Court 
Fees Act.—5Szz Court Fees $a | A nae 
Tort—damage done by a domestic animal —-plaintiff to prove that such was 
caused or rendered possible by the defendant’s negligence—owner of 
animal liable to such damage as it is likely todo from the nature of the 
animal—Not liable for the vicious acts of an animal of an ordinarily quiet 
nature unless he knows the animal to be vicious,—See Tort ste 
Townsure Court—has jurisdiction to try a suit brought under section 
283, Civil Procedure Code, to assert the same right which a Subdivisional 
Court had disallowed under section 281,— In such a suit the jurisidiction 
of the Court is determined by the amount in dispute and not by the 
amount of the decree in execution of which the property had been at- 
tached.— See Civil Procedure — wi fre 
TrResrass.—Owner of animal liable only for the ordinary consequences of 
such—plaintifi to prove that damage was done and that such was caused 
or rendered possible by-defendant’s neyligence.—See Tort ive 


U 


UNLAWFUL Acreewent—by village headman who transfers his official du- 
ties to another person who in consideration of performing them is to ob- 
tain a proportion of the commission—not enforceable by a Court of 
Justice—See Contract ... +e ‘as one ET 

a Suit on a bond executed for an unlawful consi« 

_ deration—Bond void and the suit not enforceable.—See Contract... 

Urrsr Burma Lanp anp Revenue REGULATION, 53, (1)—Civil Court has 

| no jurisdiction in any matter which a Revenue officer is empowered 
under the Regulation to dispose of —Suit will not lie in a Civil Court to 
execute the orders of a Revenue officer, whether by restitution or 
otherwise.—See Civil Procedure... sae es 

Uprer Burma Municivat Recutarron—1887.—The rules contained in 

Municipal and Local Department Notification No. 148, dated the 11th 
December 1900, have the force of law—when a person from whom money 
is due to the Municipality alleges that in contravention of Rule 4 he 
paid the money at the Municipal office and it copes that the money 
was not paid to the treasury it is not a valid defence in a suit by the 
Municipal Committee to recover the money ... 4 ee 

Urrer Burma Recistration RecuLat10N—3.—Tari palms and cocoanut 

trees are not “ standing timber ” as referred to in—but are immoveable 


property er oe cry ee —2 one 
Vv 
VBSRBAL EVIDENCE—mere—of contemporaneous ora] agreement, showing 
that an apparent deed of sale was really a mortgage, insufficient —suc 
evidence not admissible against an innocent purchaser without notice of 
the existence of the mortgage,—See Evidence ... ons as 


- W 


Wirz—shate of property entitled to—on divorce by mutual consent—parties 
not previously married. —See Buddhist Law—Divorce_.,. eos 
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UPPER BURMA RULINGS. 
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Advocates. 





Before H. Adamson, Esq. 


In the matter of an application by N. Goss. C - 
Mr. H. M, Litter—for applicant, ay aga 
Transfer of brief we an advocate orally to another advocate-Recognised practice Aaoak 
and not contrary to law. an 
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[See Power-of-attorney, page 1.j 
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Appellate Court—Duty of. 





| ‘3 Croil Second 
Before H. Adamson, Esq., C.S J. Appeal No. 45 of 
| ; _ (1) MAUNG KE. 1g03, Speers: 
VALLEAPPA CHETTY > ». { (2) MA THIT, 28 
| (3) MA HMI, em 


Myr, H. HM. Lutter—for Appellant. | Mr. C. G, S. Pillay—for Respondents. 


A Civil appeal should ordinarily be fixed for hearing so as to allow at ienst 
an interval of a month between the date of serving the notice and the date of 
hearing the appeal, | : | | 


. [See Civil Precedure, page t5.} 
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Arbitration. 


2 Before H. Adamson, Esq.,C.S./. 
MA THET TIN #. (tr) MA SAW KIN, (2.) MAUNG KE, 
Mr, H, N. Hirjee—for Appellant. | Myr. ¥. N. Basu—for Respondents. 





| Held—(1) that where arbitrators resolve that their award shall be put in the form Civil Second 
ee a. ” os 3 Appeal No, 18 
of a document and signed by them, nothing but that document can be of 1903 
treated as the award, ) | Sune 8th. 
(2) that one arbitrator cannot delegate his powers of decision to another, be 


(3) that when arbitrators have been appointed by agreement, and no provision 
as been made for a difference of opinion, the award is invalid, unless it 1s 


unanimous. 
References :— 

- 2, Upper Burma Rulings, 1892-96, page a76. 

oe —Tl[ 

The appellant sued for partition of property, and one of the defences 
raised was that the dispute had already been settled by an award of 
arbitrators. ‘fo this it was replied that the award was invalid. 

The Lower Courts concurrently held that the award was valid and 
dismissed the suit. | | 

Four arbitrators were appointed by agreement, and no provision was 
made for a difference of opinion among the arbitrators. 

' Evidence was heard at Sithe by the four arbitrators, and a rough draft 
of an award was written, It-was then resolved by the arbitrators that 
they and the parties should meet at Ye-u, where the final award should. 
be written out by the arbitrators on stamped paper, and signed by. the — 
arbitrators, and delivered. 

_ The meeting as arranged was held at Ye-u, where an award wason 
the day fixed written and delivered. In Maung Nyo v. Maung Shwe O* 
it was held that though an oral award may be given, and a note or 
minute of it'taken for record, still if the arbitrators resolve that their 
award is to be put in the form of a document to be signed by them as 
the final expression of their decision, nothing but that document'can be 
treated as the -eward, It is therefore clear that the award delivered 
at Ye-u must be held to be the final and only award, and the con- 
clusion of the arbitration. : 

Two of the arbitrators found that it would be inconvenient to goto 
Ye-u, and they entered into an agreement (Exhibit E) with the other 
arbitrators to the effect that as they were related to both parties and 
as the case had not been finished, and another date had been fixed on 
which they could not attend, they. should abide by the decision to be 
given by the other two arbitrators. Ifthis isan agreement delegating 
their powers of decision to the other arbitrators, as on the face of it, it _ 
appears to be, it would render the award invalid because de/egatus 
delegave non potest, But it is argued that everything had been done 














“4 25 U.B. R, 1$892—96, page 276. 
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Ma Tuer Tin except copying out the stamped paper and signing it, and that the 


Ms 


v. 
Saw Er. 


delegation was merely for ministerial purposes, | 

The point is immaterial, because one of the two arbitrators who had 
signed Exhibit E, after all went to Ye-u at the time fixed, and he there 
refused to sign the award or toagreetoit. There is no reason why 
an arbitrator should not be at liberty. to change his mind at any time 
before the award js signed. The result is that the final award was that 
of two or at most three of the four arbitrators. The contract between 
the parties however was that they- should accept the finding of four 
arbitrators. Thefour arbitrators have made no award and conse- 
quently there isnothing that the appellant is bound to accept. A 
similar ruling was givenin Maung Kan v,. Ma Hmwe Chon *.. 

- I would therefore appear that in any casz the award must be held 
to be invalid. The District Judge has held that the irregularities would 
be sufficient to vitiate the award, but he has also held that they were 
condoned by the:conduct of the appellant, who is nywestopped from 
raising objections to the validity of the awacd. ‘The contract referred . 
to.is that she took no objection to the award when the rough draft was. 
made at Sithe, and that she sent her representativeto be -present at 
Ye-u at.the final reading of the award. 1am unable to see how ap- 
pellant can be estopped by such action. Her objection would have been 
of little avail at -Sithe where it was understood that the four arbitra- . 
tors were of one accord, In fact any objection that she could have 


_taised at Sithe would not have been worth a moment's consideration, 
as she had entered into an agreement. to abide by the decision of the 


four arbitrators, and was bound thereby, It was only after arrival at 
Ye-u when it was found that one of the arbitrators had changed his mind — 


and refused to sign the award, that any valid ground for objection on 


her part arose. , 
I must hold for the reasons stated that the award is invalid, and set ~ 


aside the decrees of the Lower Courts, and return the case to the Sub- 


divisional Court for decision on its merits. Costs tofollowth? result. 


* 2, U, B. R., 1892-96, page 18, 
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Buddhist Law—Adoption. 





Before H. Adamson, Esq, C.SS. 
MAUNG SEIN v. MA MON. 


My, Z. M, D’Silvator Appellant, | Mr. F.C. Chatterjzee—for Respondent, Civil Appeak 
Held,—that when a Buddhist parent has given his child in adoption to anothef = No. 307 of 


‘he is entitled until the child has grown up, to cancel the adoption, and recall the 7902, 
child. May x8the 


Reference :— | ee 
Manukyé, Book & sections 3 and 4. 


The appellant gave his son, a boy of seven, to the respondent in 
-adoption and the question is whether he can recall his son and cancel 
‘the adoption at pleasure. The Lower Court has refused to be guided 
by the principles of the Dhammathat on the ground that the suit is 
‘not one relating to marriage, inheritance or caste, or any of the mat- 
tersto which Buddhist Law is applicable. But a human being cannot 
*be regarded as a chattel that can be the subject of a gift. Adoption 
is an institution of Buddhist Law, and for the incidents that govern it, 
‘we must look to Buddhist Law or to custom, if custom .has modified 
the law. There is no other means: of getting light on the -subject. 
‘Now it is clear from the 8th Book of the Manukyé, sections 3 and 4, 
pages 234, 235 and 236 of Richardson's edition, that parents who have 
given a child in adoption to another, are at liberty until the child has 
grown up to take the child back when they please. They are re- 
-quired to pay a certain proportion of its price, which would probably 
be interpreted by our courts as meaning that they should pay the 
-costs incurred. It is not suggested that the law as laid down in the 
Dhammathat is contrary to custom, or that it has been modified by 
custom. In the present case no claim has been made for any costs 
incurred. It therefore appears that the document by which appellant 
-gave away his child is voidable at his own pleasure and that he is. 
‘entitled to get back the child when he: pleases. 

_ The decree of the District Court must therefore be set aside, and 
. appellant will get a decree entitling him to the custody of the child. 
' But in view of the whole circumstances of the case I think it is proper 
‘that each party should bear their own costs in both courts. 
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Buddhist Law—Divorce. 


mT 


Before H. Adamson, Esq. 

KIN KIN GYI v. MAUNG KAN GYI (DECEASED) BY HIS LEGAL REPRE- 
SENTATIVES (1) MA MYIT, (2) MI ON CHEIK (4 minor BY HER GUAR- 
piaw MA MYIT, (3) MA HLA WIN, (4) MA TA I (A MiNorR BY HER 
cuarpian MA HLA WIN). 

Mr. H. M. Liitter—for Appellant. | Mr. C..G. S. Pillay—for Respondent. 


Held,—that ina divorce as by mutual consent between parties not previously 
married the wife is entitled on partition to one-third of property inherited by the 
husband during coverture and vzce versa. 

References :— 


Attathankepa, se sections 391~-393. 
Chan Toon’s Leading Cases on Buddhist Law, pages 5, 74, 84, 133, 


1433 195, 369, 391 and 463. 
Jardine’s Notes on Buddhist Law, page 2, and paragraphs 56, €6. ° 


Kinwun Mingi’s Digest, Volume Il, Marriage, section 254. 


Manukyé ATI, 3. 
Spark’s'Code, section 2 25, and paragraph to of introducticn. 


Wagaru, section 44. 
Wunnana, section I70. 
2, U. B. R., 1897—ig01, Divorce, page 39. 

DURING the pendency of this appeal the original respondent, Maung 
Kan Gyi, died, and-histwo widows and children. as his legal repre- 
sentatives have been entered on the record in his place. 

The undisputed facts are that appellant was the wile of Maung Kan 
Gyi; that neither of the parties had previovsly been married; that. 
oui Kan Gyi was the adopted son of the Pakan Mingyi Kadaw 
and inherited her estate on her death in 1895,.; that after an unhappy 
union appellant obtained a divorce from Maung Kan Gyi in 1897 on 
the ground of cruelty, and that under a special ruling of this Court 
she has permission to bring this suit for partition of Maung Kan Gyi’s. 
proper 
_ Itis urged that Maung Kan Gyi was involved in litigation and 
really did not perfect his title to the. Pakan Mingyi Kadaw's estate- 
until r€99, and that quarrels and separate living had begun before the 
Pakan Mingyi Kadaw’s death in-1895. These points.are immaterial. 
It is not denied that Maung Kan Gyi-has been in possession of the 


estate since 1895, ard it is clear that he inherited the estate during: 


the subsistence of bis marriage with appellant. 


The divorce was granted on the ground of cruelty, but partition is . 
not sought in accordance with the law that governs the case where: ” 
the husband is the offender and where the husband would be sent ,- 
away with only the clothes on his person, but in accordance with the . 
milder form of remedy described i in section 393 Atiathankepa, which: 


is equivalent to partition in the case of a divorce by mutual consent. 


Civil Appeak? 
No. §4 of 
1902. 
August 
rath. 


= ae 


Km Kus Grr 
a ee 
Maone Kan Grt, 


both. 
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There is no Anttpazon property, and appellant's claim as preferred 
in this appeal is to one-third of the property inherited by Maung Kan 
Gyi from the Pakan Mingyi Kadaw, during coverture. 

The extent and value of that property has not yet been determined. 
The District Judge found it unnecessary to decide that question, 


. because he held that the property was the, separate property of | 


Maung Kan Gyi, and that there could be no partition on divorce of 
the separate property of either party, but only of the joint property of 


The question to be decided. in this appeal, therefore, is whether 
property inherited by one of the parties to a marriage during coverture 


is liable to partition on a divorce as by mutual consznt, and, if so, to 


what share of it the other party to the marriage is entitled. 
I may first dispose of Major Sparks’ Code (section 35), which has 


_ been strongly relied on as an authority that only joint property is 
liable to partition, Major Sparks was not only a commentator, but he 


occasionally attempted to be a legislator, and in paragraph to of his 
introduction he candidly admits that he has tampered with the law of 
partition on divorce. ‘ Thechapterofthe Dkammaihat cited,” he says, 
“lays down that each party. shall take two-thirds of his or her sepa- 


‘rate property; but as this appears uncalled for when the divorce is 


by mutual consent, and as in such cases the parties usually make their 
own arrangements regarding the partition of the property, it has not 
been deemed necessary to adhere to the Dkammathat on this point 
and the more natural division,- namely, each to take his or her own 


_ separate property and divide the remainder equally, has been substi- 
tuted.” on . 


Manukyé XII, 3, provides the following mode of partition on the 
separation of husband and wife as by mutual consent :— 


| “Te there is any property that was acquired by the husband alone, or by the 
_ wife alone, let that party whoseparately acquired it have two shares and the 


other one.” - | 
and near the end of the section :— 


‘‘There are two kinds of property acquired during marriage, which are these: 
‘property or debts inherited by either party from their parents, and property ac- 
‘quired or debtsincurred by them mutually and conjointly. - Of these, if the husband 
have inherited property or debts from his parents, it his more immediately his ; let 
dim have two shares of the property or bear two shares of the debts: if it be on. 
tthe wife’s side let her in the same manner receive and pay.” | : 


’ The Atiathankepa is asde finite. . Section 391 gives the law of sepa- 


_ gation with mutual consent, between a husband and wife, neither of 


whom has heen married before. After providing for the wearing appa- 
rel, it goes on to say:-- ~ : ; 

“ Rurther, as regards the three cinds of p-operty, namely, property brouzht~ at 
‘the time of marriage, property given by the Kiang, and property acquired throuzh 
vone’s own skill or industry, letthe party who brought or acquired it take two 


shares; and the dependent one share ; but if the relative position of husband and 


wife in the acquisition of such prop2rty be equal, let the said three kinds of pro- 
sperty be equally divided betweenthem.” -. ‘i ag: 
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Section 170 of Wunuana provides that in a divorce by mutual con- 
sent the division shall be into two-thirds.and one-third between the 
husband and wife according to their relation as supporter or depend- 
ent, and it isonly where they contracted matrimony on terms of 
equality that they cach take. out their original property.and divide the 
remainder, The meaning is not altogether beyond doubt, because the 
property referred to is not clearly defined. 

The Wagaru, section 44, provides that if a husband and wife wish 
to separate by mutual consent, and the wife is solely dependent on her 
husband for her livelihood, the property shall be divided into three 
parts, of which the husband shall get one. Here also the property is 
not defined. . | | 

It must be admitted, however, that in the Atzwun Mengyi’s Digest, 
“Volume II, Marriage, section 254, which is headed “ Divorce by mutual 
consent between husband and wife neither of whom has been previous- 
ly married” a different interpretation appears to be put on these texts, 
The Manukyé for instance is interpreted as follows :— : | 
”*€ ff the husband and wife both belong to the official class and if they mutually 
desire to separate, each shall take his or her official badges and insignia and other 
personal clothes and ornaments of the rest of the animate and inanimate property 
whoever supplies the greater. part of the capital, by the employment of which pro- 
perty is acquired shal! receive two-thirds of the propertyso acquired, The remain- 
ing one-third shall be taken by. the person who supplies the rest of the capital. If 
both contribute equally towards the capital they shall divide the property equally.’ 

This would seem to imply that only the profits onthe capital are to 
be divided, and nothing is said as to the disposal of the capical itself. 
The Wunnanza is interpreted in the same way. The profits acquired 
from the capital:propzrty are'to be divided between the susporter and 
the dependent in the proportion of two to one, and the capital isto be 
obtained by its respective owner. As regards the Wunnana, as Ihave 
said, there is room for doubt, but the Manukye is very clear and I 
hardly think that it can bear the interpretation which the A¢nwux 
Mingyi has assumed. As has been shown Major Sparks regarded it as_ 
an authority for the inclusion of the separate property in the. division 
on divorce. Mr. Jardine, in his first note on marriage—its incidents, 
page 2, draws a distinction between inheritance and divorce, and holds 
that the definition of jointly acquired property given in Manukye X//, 
3, and which, as has been pointed out, includes the property inherited 
by either party from their parents, is a definition which applies only to. 
the law of divorce and not to the law of inheritance. It is rather 
surprising to find that the Aznwun Mingyi, who is the compiler of the 
Attathankepa, the stcongest authority for holding that separate pro- 
perty is divisible on divorce, should have in his digest restricted the 
meaning of the 4/anukye soas to exclude separate property. 

I will now furnto the recorded decisions in Upper and Lower 


ta 


Kry Kix Gya_. 
T. 
Maune Kar Gri. 


Burma on the subject. In Maung Kyin v. Maung Saung* 





’ * Chan Toon’s Leading Cases on Buddhist Law, page 5. 
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Standford, J., ed that where a woman lives and has an establishment 
separate from her husband, and where she takés no share either in the 
management of his business cr in his household affairs, the property 
is to be regarded as the separate property of the husband, which he is 
entitled to take back on divorce, even where the divorce is. against . 
the wish and not owing to any fault on the part of the wife: In Mr. 
Jardine’s note on the incidents of marriage, quoted above, he strongly 
dissents from this ruling. In paragraph 56 he states that if the sepa- 
rate living is by ‘the husband’s license or desire there would seem to 
be no reason in equity why it should deprive the wife of any advant- 
agé belonging to the status of wife, and in paragraph 66 he states that 
he can and no authority in the Dhammathat for holding that the 


faultless wife is, on divorce, to be deprived of any share whatever in 


what may be the only property in the establishment.. Maung Shwe 
Ngonv. Ma Min Dwe* is quoted by the learned Additional District 
Judge. . It is a case of inheritance and not of divorce and is the case 
in which Jardine, J., discriminates. between the definition of jointly 
acquired property for the purposes of diverce and for the purposes of 
inheritance. Otherwise it has no bearing onthe present case. I am 
taking the cases in chronological order. Maung Tha Dun Aung v. 
Ma Min Aung + is a case not quoted by the Additional District Judge 
in which Burgess; J., Ae?d that on divorce a husband was entitled to 


one-third ofthe. separate ancestral property of the wife on the authority | 


of Manukye XI/,3. Ma Setn Myov. Ma Kywe,t Maung Chit Kywe 
v, Maung Pyo § and Ma Ein Sty. Maung Wa Yon \ are quoted by 
the Additional District Judgé, but are all cases relating to inheritance 
and have no bearing on the subject of divorce. In Ma Newe Bwin 
v. Maung Lu Maung Aston, J., he/d that as between husband and 
wife property inherited by the wife during coverture is viewed as. 
lettetpwa and not payin when a partition of property is made between | 
husband and wife on divorce, but that it does not follow that such pro- 
perty is to be viewed as joint property of the husband and wife, fon 
the wife or the husband dying during coverture, the estate of the. 
deceased is distributed among the heirs. It was held that on a parti- 
tion at divorce the husband was entitled to a share’ of ancestral pro- 
perty.inherited by the wife during coverture, the divorce being one by: 
mutual consent. In Maung Po Sein v. Ma Pwa ** Hosking, J., . 
asserted the same principle, In Maung Yin Maungv. Ma So,+t a 
case not quoted inthe Lower Court, Burgess,.J., fe/d that an adul- 
terous wife forfeited not only her joint property, but her separate - 
property as well, and finallyin Ma E Munv. Maung Tok Pyu ft. 





Chan Toon’s Leading Cases on Buddhist Law, page 195... 
Chan Toon’s Leading Cases cn Buddhist Law, page 84. . 
Chan Toon’s Leading Cases on Buddhist Law, page 369. 
Chan Toon’s Leading Cases on Buddhist Law, page 3or. 
Chan ‘Toon’s Leading Cases on Buddhist Law, page 463. 
Chan Toon’s Leading Cases on Buddhist Law, page 74. 

**# Chan Toon’s Leading Cases on Buddhist Law, page 143... 
+t Chan Toon’s Leading Cases on Buddhist Law, page 132, 
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White, J., Ze¢@ that in the case of a husband and wife not previously ry Kis Grr 
married, a wife who. obtains a divorce from her husband on the ground 
of his misconduct, such divorce being in the way of mutual consent, is MAune Kin Gre. 
_ entitled to one-third of the separate property of the husband. 
It appears to me therefore to be quite clear that in the case of a 
divorce obtained by the wife on account of the misconduct of the 
husband, as by mutual consent, where the husband and wife have not 
been previously married, the wife is entitled on partition to one-third of 
property inherited by the husband during-coverture. This principle is 
clearly stated inthe Manukye, and strongly affirmed in the Attathan- 
kepa... The same meaning may be attributed to the passages in the 
Wunnana and Wagaru. “Tt has been admitted by Sparks to be the 
law, though he attempted to legislate to the contrary, The princ iple 
has been accepted by Jardine in his note on Buddhist law, and it has 
been. confirmed by the rulings of the High Courts in both Upper and 
‘Lower Burma. 

The decree of the District Court is set aside and it is determined 

that the appellant is entitled to one-third of the estate inherited by the 
- date Maung Kan Gyi from the Pakan Mingy¢ Kadaw. The case will-be 
returned to the Lower Court for determination of the extent and value 
of this share and for final adjudication on the merits. ‘his is a pauper 
appeal, but no order need be passed as to the recovery of the stamps, 
"because i in any case the appellant would be entitled toa refund under 
the provisions of the Court Fees Act. . 
The costs of this appeal will be treated as costs of the suit. — 
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fefore H. Adamson, Esq. 
MAUNG PYE vo, MA ME. 
Mr, C. G, S. Pellay—for Appellant. | Mr. S, Mukerjee—for Respondent. 


The rule laid down in Ma Gyan v. Maung Su Wa(2, U.B.R., 1897-1901, Buddhist 
Law—Divorce, page 28) that under Buddhist Law a suit for bare divorce without 
Partition of property will not lie, discussed, modified and partly dissented from. 


Held—that misconduct on the part of a husband, which may not in itself be 
sufficient to entitle a wife to divorce under the rule of separation where the husband . 


_ts the offender, may nevertheless be sufficient to entitle her to insist on a divorce as 
by mutual consent. ~ 
«References :— os 
j 2, U.B. R., 1897-98, Buddhist Law—Marriage— Divorce, page 1. 
P: j.L. B., 1900, Vol, 1, Part 1, page 7, : 
es « L. E., I. 72—92, page 607. 
peat W unnana—393. 
Manukyé V—18, 24. , 
~Manukyé X11—3. 
--Wini Saya Paka Thani—54. OO 
| jardine’s Notes on Buddhist Law, Appendix, page viii. _ 
THE respondent sued the appellant for divorce on the ground of 
cruelty.. The union was an unhappy one. The chief causes of dis- 
agreement were that appellant accused his wife of infidelity and that 


a 


_She was unwilling to live in the house of her husband’s parents. The - 


evidence shows that appellant beat respondent three or four times 
severely enough to leave bruises on her. body, that he accused her of 
adultery, that she left the house and returned to her parents, that he 
brought a suit for restitution of conjugal rights in which he was suc- 
cess{ul, that in accordance with the order in that suit she returned to 
him, that she went out after staying a few minutes when he followed 


-her and pulled he: hair and pushed her and allowed his sister to join and © 


slap her face. The Township Judge dismissed.the suit on the ground 
that appellant’s conduct did not amount to cruelty of such a nature 
_as would entitle the respondent to a divorce under Buddhist Law, 
The District Judge held: that such petty squabbles as were proved were 
not to be magnified into acts of cruelty entitling respondent fo a 
divorce, But in the District Court the respondent put forward a plea 
that had not been mentioned in the Township Court, namely, that she 
was willing to relinquish all rights in the property and the District 
. Judge holding that. if one party to a marriage insisted.on a divorce 
against the wish of the other and consented to forego all the. property 


a divorce could not be refused, gave a decree for divorce. - .. 


Against this decree the appellant has ome up in -sécond Sppral. 
- The questions raised present considerable difficulty and in two of the 
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points concerned there have been conflicting rulings of the Courts in 
Upper and Lower Burma, | 

The respondent sued for a bare divorce without partition of property. 
It is alleged that, under the ruling of my late learned predecessor 
Mr. Burgess, in Ma Gyanv. Maung Su Wa,* such asuit does not 
lie. “This ruling has been dissented from by the Chief Court of Lower 
Burma in Maung Tha Chiv. Ma E Mya,+ where it has been held that 
partition of property is not an essential feature of a divorce, that the 
termination of the marriage status isin itselfa sufficient cause of action 


_-and that till that cause is settled the grounds for partition do not arise 


and may vary according as the decree for divorce is based on findings 
of fact as to which party isin fault. Custom ison the side of the Lower 
Burma Ruling, for there’can be no doubt that in both Lower. and Upper 
Burma, from the time of the English occupation of both, suits for divorce 
without a prayer for division of property have been freely entertained 
by Civil'Courts. I can find no authority for Mr. Burgess’ dictum 
that without dealing with the property there canbe no divorce-in 


Buddhist law. It appears to be in conflict with the following passage 
' nthe Manukyé ALI, 3 :— ; 


“Tf, after the husband and wife had been divorced, there be no final settlement 
as regardsthe property, animate and inanimate, let it be divided according to the 
division that has been already laid down, and the husband cannot be said to have 
no right to take unto himself another wife on account of no settlement having’ been 
effected as regards the property and the debts, but let him have the right to take 
such wife and let the. wife also have the right to take unto herselfanother husband,” 

' But Ma Gyan v. Maung Su Way does not, in’ my opinion, extend 
so far as it would appear to do from the head-note, ‘which is “ under 
‘« Buddhist Law a suit for bare divorce without partition of property will 
“€ not lie.”  In'that case the wife brought a suit for divorce. The pro- 
perty was in thé possession of the husband. ‘The divorce was sought on 
the ground of cruelty repeated after the husband had made a written 
engagement to abstain from ill-treatment. ' If this ground were proved | 
the wife would be entitled to'a divorce in accordance with the rule of 
separation where the husband is the offender, 2\4., the wife would gct : 
the whole of the propérty. “But the wife sued only for bare divorce, ‘ 
and having obtained it she brought a subsequent suit for the property. | 
It was held that this separation of suits was contrary to the provisions | 
‘of section 42, Civil’ Procedure Code, which requires that every suit shall, 
-as'far as practicable, be so framed as to afford ground for a final deci- 
‘sion upon the subjects in dispute, and so as to prevent further litigation 


“concerning them. The first stiit therefore barred the second, and the 


effect of the 'de¢ree for divorce’ was to leavé all the property to’the 
from that aimed'at. The final ordér was that the wife was permitted 
to withdraw with liberty to bring a fresh suit for divoree and property. 
*2, U. B. R., 1897—190r, Buddhist Law— Divorce, page 28, 

P. J. L. B., 1900, Vol. 1, Part I, page 7. | 

t 2, ULB. R., 1897—190r, Buddhist Law—Divorce, page 28, 


+ 
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It was also pointed out that the first suit would be superfluous unless 
the husband was unwilling that the wife should withdraw from the union 
by forefeiture of the property. ‘The result therefore is not as stated in 
the head-note that a suit for bare divorce without partition does not 
lie, but it is that such a suit would bara subsequent suit for partition 
of property, and that such a suit might be unnecessary and superfluous 
if the husband did not object to divorce without partition. 


There is nothing in Ma Gyan v. Maung Su Wa,* from which it can 
be inferred that the present suit does not lie. No question of propérty 
has been raised by either party, and for all that appears on the record, 
there may be no joint property whatever. The dissolution of 
marriage isa cause of action, and it is the only cause of action that 
appears on the record. Nor can the suit be held to be superfiuous, for 
the appellant absolutely declines under any circumstances fo allow .a 
divorce. Whether a subsequent suit for partition might or might not 


be barred by the present suit for divorce is. a question which it.is not 


necessary to discuss for the purposes of the present case. — 43 
The District Judge was wrong in allowing: respondent: to set up a 
new cause of action in- the Appellate Court. The respondent there 
offered to relinquish all right to the property. But it is not shown 
what the property is, or in whose possession it is, and if it be in. pos- 
session of respondent the decree of the District Court, which is simply 
for divorce, does not admit of execution by appellant by proceeding 
against any property that may be in respondent's possession which 
would be the logical result of respondent’s admission. . we 
The District Judge should have decided the appeal on the material 
contained in the record of the Court of First Instance, I may add, 
however, that it is by no means clear that mere willingness by one party 


to surrender the whole of the joint gm can be treated as a ground 


for divorce. In Lower Burma in Mi Pa Duv, Maung Shwe Baukt 
it was held that this is not a ground fordivorce. In the Upper Burma 
case quoted above it is stated that the proposition that there is any 
insuperable legal bar to divorce against the party desiring it if that 
party is prepared to surrender all claim to the property to which he 
would otherwise be entitled is one for which there is apparently no 
sufficient or satisfactory authority to be found in the Buddhist- Dham- 
mathats and one to which it is doubtful whether Burmans in general 
would assent. - Whichever opinion. may be right it is clear that the 
District Judge has erred in disposing of the case on considerations of 
this nature, and that the decree for divorce cannot stand on the ground 
for which it has been granted by the District Judge. . 
_ It remains to consider whether on the grounds of cruelty proved in 
the Township Court and which have been recited in the first paragraph 
‘of this judgment, respondent is entitled to a divorce. The lower 


* 2, U. B, R., 1897—1901, Buddhist Law—Divorce » page a8. 
Tt S. J., L. B., 1872—1901, page 607. 
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, Courts have lost sight of the fact that in Buddhist law the wife-can in- 


sist on divorce as by mutual consent though the husband has been guilty 
of less than the full tale of ill-treatment that would entitle her to divorce 
under the rule where the husband is the offender. This fact has been 


very clearly indicated in-Ma Gyan v. Maung Su Wa* as follows :— 


« ‘The genetal effect of the several texts on the subject seems to be this, that where 


_ ahusbdand is guilty.of misconduct, a locus penttéentie shouldbe given before he 


is to be treated as a matrimonial offender. - In dfanukyé V, 28, it is provided that he 
is to’ be given three such opportunities of amendment by entering into a bond to | 


behave better ia the presence of Pinya thamadis which is translated ‘ scientific and 


moral-gosd men.’ But onthe other hand it-is equally clear that the wife is not 


‘bound to give her husband another chance, She cam insist on her claims to divorce 
‘at once. ~ If she takes the latter course, she has a right to a half share to the property 


while if she prefers the former, and her husband offends again, she gets the whole 
; is the rule even although.the misconduct of the husband may be 


“a 


‘The following texts may be ‘quoted in support of the proposition: 


~ that .a wife is not bound to give a second. chance to a husband who has 


_ Manukyé V, 2..—it is not only when the one hastaken a paramour ortheothera .- 
iesser wife, or uses violence towards the Other, that there is the right to separate, 
and though the person whose habits are bad sheuld say that he does not wish.to’ 
separate it shall be considered a separation by mutual coasent. ee : 
Manutyé XII; 3—lf, under the same circumstances, the husband. having taken a 


-desser wife, stall‘abuse and beat his first, and it be proved that he has in any way 


oppressed ther, let them’ go together.again and live on goodterms. If, after having 
gone together again, the husband shall behave in the same way, let him leave the 


house with only onecloth, But if the wife says she dozs not wish to remain with him . 


any longer, that she wishes toseparate, letthem do so, let the property belonging 
to both be equally divided between them, And though the husband declare his 
unwillingness to separate, let the divorce be made as if both were consenting. 
Aitatankepa Wunnana, section 97.—It does not necessarily follow that a decree 
for separation should be given on account of a single act of ill-treatment of the 


’ wife, by-the husband, © On the contrary they should live together as-man and wife 


as usual, a definite bond being executed by the husband to abstain fro n the repe- 
tition of such ill-treatment. .But. if the wife refuse to continue to live with her 


husband, let separation be’in the mode of mutual. consent. 


_ Wint Saya Paka Thant, section 54,—I1f the wife alleges that she is oppressed and 
ill-treated by her husband, by means’ of-harsh language and beating, ‘and if the 
husband denies the truth of the statement, the wife mus: prove it. If the evidence 
shows that the husband was fiéard abusing and scolding his wife, but was not séen 
beating her and striking her.with the .elbow, although the evidence does. not show 
that the husband was'seen striking his wife,1f marks are found on the wife’s body, 
the statement being corroborated by the facts of the marks found onthe wife’s 
body; it is to be presumed that the:statement of the wife is true. “id ee 
The husband shall be admonished to live on good terms with his wife and _a writ- 
ten bond shall be’entered into that the husband will not do the like, again’on | 
peril of leaving the house with only. the dress on his person. Nevertheless, in spite 
of this.decision, if the wife claims a divorce because she does not wish-to live 
with him, a divorce may be given as if the consent were mutual, ~ 4s |= 

| Mahayaza, that 'kyi (page VII of Appendix of Jardine’s note on: mattiage).—If 
a wife proves that her husband has_.abused, struck, and opposed her although she- 
has not-done any fault, the Judge may admonish the husband if this‘is the first - 
-offence. But if the wife persists in saying'thiat’ she wishes to divorce her husband: 


* 2, U.B.R,, 1897—i9o!, Buddhist Law—Divorce, page: 28. cae 
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| as he is'a severe master to her, and if the hnsband begs to cohabit with his inexorable 
wife,’ whom he promises to regard:as his dear wife in-future, a divorce may be given 
_and their assets and debts should be divided equally between the two. | 

I have quoted only the portions relevant but all these texts go on to 


provide that if the wife adopts the milder alternative and the husband — 


offends again he will be liable to divorce with surrender of all the pro- 


perty. : 

_ I will now apply these principles.to the-present case. There can be 
no doubt that appellant did ill-treatthe respondent, On-one occasion 
‘he beat her so’severely as to leave bruiseson her body. In the days of 
the Indian Penal Code such conduct cannot be justified notwithstanding 
_any license that may be given in the Dhamathats. On the last occa- 
‘sion after the decree for restitution of conjugal rights he again pushed 
her and pulled her hair and allowed his sister in his presence to slap 
her. And he accused her of infidelity on inadequate grounds, The 
appellant has not proved. any act of misconduct on the part of res- 
pondents. Though these acts of cruelty on the part of appellant may 
not, as found by the Lower Courts, be sufficient ground under the 


Dhammathats for granting a divorce against appellant in accordance 


with the rule of separation governing the case where the husband is 
the offender, yet it is clear that, under the provisions of the texts which 
I. have quoted, they afford ample ; Sage for the respondent to insist on 
a divorce as by mutual consent. The decrees of the Lower Courts must 
therefore be set aside and the respondent will get a decree for divorce 
as by mutual consent against appellant, who wil! also pay the costs 


in.all Courts. _ - i 
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Before H, Adamson, Esq., €.8.1, 
MAUNG THA SO w MA MIN GAUNG. 


Mr. F.C. Chatterjee—for Applicant. | Mr. C. GS. Pillay—for Respondent.’ 
Held—that when under Buddhist Law a suit has been brought for divorce 
“without partition of property, a subsequent suit for partition of the joint property ¢ 


is Maintainable. 
References :— “3 
Chan Toon’s Leading Cases, Vol. Il, page 3r. 
U. B. Rulings, 1897—1901, page 28, 
_ U.B., Rulings, 1902, Buddhist Law, Divorce, page 6. 
I. L, R., 22 Madras, page 24. — 


Applicant and Respondent, who are Buddhists, were a married 


‘couple. Respondent sued for divorce and obtained a decree for divorce 
as governed by the rule of- mutual consent, She then brought a sutt, 


which is the subject of the present application, for a half.share of the. 
joint: property. She succeeded in both of the Lower Courts, and the 
‘applicant has now come up in revision, chiefly on the ground that. 
“because respondent did not sue for partition of the property in the. 


first suit, her claim is now barred by: the provisions of sections 42 
and 43, Civil Procedure Code. . | 
The question has been touched on in three rulings of the Upper 


and Lower Burma Courts. In Ma Gyan v. Maung Su Wa* Mr. 


Burgess was of opinion that a suit for divorce without partition of 
property did not lie. This was dissented from in Lower Burma in. 
Maung Tha Chi v. Ma E Mya,+ where it was held by the Chief 


‘Court that the dissolution of the marriage status was itself a sufficient 
cause of action. In Maung Pyev. Ma Me} ‘the Chief Court ruling’ 


was followed and it was held that divorce alone was a substantial cause 
-of action, but it was doubted whether the ruling in 4/a Gyan v. Maung 
Su Wa implied more than that a suit for divorce would bar a subse- 
‘quent suit for partition of property. For where there is a cause of 
action in the first suit, sections 42 and 43, ‘Civil Procedure Code, 
can govern only the second suit, Whether the second suit would be 


barrec was a point that was not necessary for: the determination 0° 


Maung Pye v. Ma Me, and it was left as an open question. 
. That question now arises and has to be determined. 
Unfortunately the arguments have not thrown much light on the 
matter, and they have not been supported by any rulings except those 
«quoted above. Section.42, Civil Procedure Code, is as follows :— 
“Every suit shall, as far as practicable, be so framed as to afford 





* U. B, Rulings, 1897—190r, page 28... 
+ Chan Toon’s leading cases, Volume I], page 3x. 1S 
j-U._B. Rulings, 1902; 3rd Quarter, Buddhist Law, Divorce, page 6. 
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- ground for a final decision upon the. subjects in dispute, 
_ and so to prevent further litigation concerning them.” 
. Lam unable to see how this section can be a bar to the present suit, 
unless the partition of the’ property was a subject in dispute when the 


first suit for divorce was instituted, “It cannot be assumed that when a 


'.*.. suit for divorce is brought, any question has arisen as to the division 
. ~of the property... The right*to division. of the property does not arise 

. until the divorce has beén decreed; and it may vary according to the 

’ natare of the divorce. «Buddhist Taw. lays. down ‘clearly what follows 

> with regard to thé property when for instance a divorce as by ‘mutual 
__corseént is decreed, Each takes half.. Is the ‘plaintiff to assume that 


the defendant will refuse to comply with this plain provision of law, 


and that it is therefore necessary to sue for the property while suing. 
for the divorce. . Let us.take the case of a marr ied couple whose joint | 


g ‘property -consist of a. lakh of : ‘rupees invested in Government funds, 
. There is no xoom,’ we shall say, for..dispute either.as to the amount 
‘of the property, or as to ‘its: joint nature. The husband misbehaves. 
~and the wife sues for.a divorce. The matter in dispute between them 
“Gs simply and solely. the conduct.of the husband. Why should she he: 


compelled to sue not solely for divorce, which is the remedy she wants. 


‘but also to burden: her suit with a. costly claim for Rs. 50,000, which © 


- has never been in dispute, and which in all probapility «never. could ‘be 
. disputed,. when she had once established her. legal-right to it by obtain-. 


ing a.divorce. | Let us suppose that under.these circumstances she sues-.. 


.. for a bare’ divorce and obtains it and that the husband ‘thereafter retains: 


and refuses to give up her ‘half share of the property. ‘Her cause of: 
action:as regards: -the.-property ‘then arises, and is she to’ be barred 


.-. from. asserting | it; because ‘she did not sue for it when’ she had -no- 


idea that it would-be disputed. Or again let us suppose that she sues: 


at: first for divorce.and ‘Rs.50,000. The husband contests the suit on 


the ground that his conduct has piven no cause for divorce, but at the- 
same time he pleads that: ‘he does ‘not.content and -never has.contend-- 
ed that the plaintiff will: not.be entitled to -receive’ Rs. 50,000 if she: 
obtains.a divorce, and that therefore. whatever. the results of the suit 


" may be; he should not-be held liable for costs on the Rs. 50,000 which — 


‘has: been: quite unnecessarily :sued for. That, it appears to me, would: 


3 be a'valid defence with-regard tothe costs. 


: The relevant portion. of section 43-is as follows -— 
ig: Evid ‘suit Shall include. thé: ‘whole. ‘of the claim ‘witch: the: 
plaintiff -is. entitled to: “male: in vespect of the cause: of 
action. | 


at es ay en a plaintifi omit: to. éue in respect of any portion: of his clair | 


he shall‘no€: afterwards suecin ees of: the portion $0" 
.. omitted.” : in - os ~ # “ ; 


k, ae “Cause of action ” as beew. held. to mean every bees which: itis: - 
_material.to prove to entitle. the ‘plaintiff -to succeed; and every fact. 


ts etic the defendant . Deir es! ‘have P ese to. traverse. A test in 
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deciding whether the cause of action in two suits is the same is whether 
the'same.evidence would support both. In a suit for divorce the 
cause of action is conccrned with the conduct of the parties, and not 
with the property. Ina suit'for. partition of property the cause of 
_ action and the evidence would be entirely different. There therefore 
- does not appear to be anything inthis section which would render 
a suit for divorce a bar to a subsequent suit for partition. . 


I have not succeeded in getting much assistance from rulin gs of the 


Indian High Courts. 1 have not found any case that is exactly parallel, — 


In Narayana Kavivayan v..Kandasami Goundan* the defendant 
having agreed to sel] land to the plaintiff failed to execute a convey- 
ance and the plaintiff sued for specific performance and. obtained 
a decree, and the Court executed a conveyance of the land te 
him. He then sued for possession. It was held that the right 
to possession arose coincidently with the right to the execution 
of a conveyance by the defendant. Both rights are declared under 
section 55 of the Transfer of Property Act, and the contract of Sale 
created in the purchaser.a right of possession. The second suit was 
therefore not maintainable. This ruling might be taken at first sight 
to be.an authority against the proposition that’ a suit for division of 


property is maintainable after a suit for divorce. -But when examined’ 


more closely it appears to be really an authority in favour of the pro- 
' position. ' For it implies that had the right to possession arisen from 
the execution of the conveyance and not prior to it, the second suit 


would have been maintainable. This is exactly the situation in the. 
present case. The right to division of property arose from the decree — 


of divorce and not prior to it. The same principle governs the cases 
in which it has been. ‘held that a plaintiff cannot bring one suit for a 
_-title deed and another for possession. The principle is that the right 
to possession arisés not by virtue of the title deed, but that the right 
to possession accrues at the-same time as the right to the title deed. 
In the present suit the right to partition does not arise at the same 


‘time.as the right to divorce.. It accrues by virtue of the divorce and. 
does not accrue until the divorce has been obtained. On these 


; as I hold that neither section’ 42 nor section 43 ‘of the Civi! 
Procedure..Code renders a suit for divorce a bar to‘a subsequent suit 
for partition of property... 
'. The only other question in this case is whetlier cattle that are the 
offspring of cattle that were brought to the marriage by each party 


over twenty years ago, are to be regarded as /ettetpwa or payin... 


Having regard to the definition of /etfetpwa in Section 3, Book 12 of 
_the Manuzye it cannot be doubted that they are /etéetpwa. : 


Mause Tza So} 


v. 
Ma Min Ga 


There is therefore no ground for interference and the application for 


* I, L, Rs, 23, Madras, 24. 





_ Teyision must be dismissed with costs. 
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Before H. Adamson, Esq. 
(1) U WAYAMA, (2) U THUYHINDA, 43) U KATHALA 
v. U AHSAYA, 

Mr. H. N. Hivjee—for Appellants. | Mr. R. C.F. Swinhoe—for Respondent, 
Crvil-Courts should abstain from deciding points which fall within the sphere of 
Leclesiastical jurisdiction. 

. The suit was for full-control by the first appellant in trust for the other two. 
appellants and respondent, of certain property, consisting of tari-trees situated 
in the premises of the Theinkyaung Taik monastery in. Kyawsi village, on the 
ground of the first appellant’s superior ecclesiastical position, This is what the 
Court of First Instance decreed. The Lower Appellate Court held that the suit was 
one for decision by the ecclesiastical authorities and reversed the decision of the 
Lower Court. In sccond appeal it was argued’that owing to the death of the Tha- 
thanabaing and the non-appointment of a successor there was no recognized head 
of the Buddhist Church, | 

Held—that the question in dispute was purely an ecclesiastical matter and that 
the ruling.in force, namely, that the Civil Courts are bound by the decisions of the 
Buddhist ecclesiastical authorities in matters within their competence and that they 
-should also-abstain from deciding points which fall wit in the sphere of ecclesiasti- 
eal jurisdiction, should have been followed. 

The question of law-cannot be affected by the-fact that there is a probably 
temporary absence of the head of the Church, 

References :— 

2, U. B. R., 1892—96, pages So, 72. : 
2, U. B. R., 1897-08, Buddhist Law, Ecclesiastical, page 1. 
U. B. R., 1899, Buddhist Law, Ecclesiastical, page 5. ‘ 

THIS suit concerns a number of ¢ay#-trees situated in the premises 
of the Theinkyaung Taik monastery in Kyawsi village. The appel- 
lants claim joint ownership with the respondent in these trees. The 
original plaint sued for partition of the property; but after the written 
defence had been filed, the appellants with the permission of the Court 
amended the plaint into a suit for partition or full control by the first 
appellant of the property. The amendment was due to the fact that 
they had discovered that the property being gerneves was imparttible. 
The amendment was not consistent with the case as originally laid 
and completely altered the nature of the suit. But I am unwilling to 
deal with the case on this point alone, asa decision on this point alone 
might only lead to further litigation. 

The suit on the amended plaint (dropping altogether the question 
of partition, as the plaintiffs did from that poinz) is for full control by 
the first appellant in trust for the other two appellants and respond- 
ent, of the property, on the ground of the first appellant’s superior 
ecclesiastical position. And this is what the Court of First Instance 
decreed. Now, itis manifest that if the appellants and respondents 
thad been laymen and not pongyz's, jointly owning an estate, no such 
decision giving one preference over the other could have been given. 
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_The question as to which of the four interested pougyis (assuming 


that there is joint ownership as appellants allege) shall control the 
property is evidently a purely ecclesiastical matter, and the Court of 


_:First Instance should have followed the ruling in U Thatdama and 
another v. U Meda and another, * namely, that the Civil Courts are 


bound. by the.decisions of the: Buddhist Ecclesiastical authorities in mat- 


ters within their competence and that they should also abstain from deci- 

ding points which fall within ‘the sphere of Ecclesiastical jurisdiction, 
. The learned advocate for appellants has reviewed all the judgments. 
_ passed by this’-Court in Buddhist ecclesiastical matters since the 


leading case quoted, page 59 of the Upper Burma_Rulings for 1892— 
96. I understand him. to admit the propriety of the decision in the 


leading case, but to question those that follow, when, by the death 


of the 7hathanabaing and the non-appointment of a-successor, there 


- Was no recognized ‘head of the Budhhist Church. But granted the 
_ leading case I think the others (page 72, Upper Burma Rulings, r892— 


, Volume 11, Ecclesiastical. Jurisdiction, page 1, 1897-98, page 5, 1st 


. 96, Vo 3 

. Quarter, 1892) are natural corollaries, and the question of law cannot 
be affected by the fact that there is a probably temporary absence of 
‘the head of the Church. —~ — Bape te : 


The argument of the Subdivisional Judge that his decision merely 


“gives effect to the order of the Shagaing Sayadaw is not to the point. 
- Appellants did not sue on that order, and the parties to the suit were 


not parties ‘to that order... On these “grounds.I‘ain_ of opinion that the 
decision.of the District Court is correct, The suit is not one that can 
be determined by the Civil-Courts, The appeal is dismissed with 


“eosts, 





¥.3, U: B, R., 1897-98, Buddhist Law— Ecclesiastical, Page 1. 
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Buddhist Law—Gift. 
Before H. Adamson, Esq. Ctoil Appeal 
MA PWA SWE v. MA TIN NYO, a es of 
Mr. 3. C. Chatterjee—-for Appellant. | Mr, 4. N. Hirjee—for Respondent. | oot 
- Held—that ordinarily Buddhist Law is not applicable to gifts. . = 1902. 


Hetd alsothat Buddhist Law is applicable to’death-bed gifts. eed 
sve a a Ce Cee 
| “°2,U. BL R., 1892—96, page 400. 
Manu Wunnana Dhammathat, section 344. _ 


" ‘ 


‘Manusara Shwe Myin Dhammathat, Chapter I, section 68. 
Manuky? Dhammathat, Chapter K, section 81, 
| * * * e * 7 

The finding on the fifth issue was that, if exhibit B isa gift, it is in- 
valid, because it was not followed by delivery of possession-in accord- 
ance; with the tenets of Buddhist Law. . But it is argued-that Bud- 
dhist. Law should not be applied to gifts, and that under‘sectich 25 (7) 
of the Contract Act exhibit Bisa valid agreement notwithstanding 
that it is made without ‘consideration, because it ‘is expressed in 
writing and registered, and is made, as it purports to be, on-account 
of natural love and affection between parties standing in a near re- 
lation to each other, namely, husband and wife. The question as'to 
what law is applicable to gifts was fully discussed in Maung At Gyi v. 
‘Ma U Me, *and it was held that, as gift is not a question of succession, 
_ Inheritance, marriage, caste’ or religious usage or. institution, the 
Buddhist Law could not be held to. be applicable, It would therefore 

_ appear that a promise to give for no consideration would be valid in. 
Burma without delivery of possession, provided that, in other respects, 
it fulfilled the conditions specified in section 25 (2), Contract Act.. 
But there is a further matterto ‘be consicered. with regard to the gift 
now. under discussion. It was a death-bed gift, and, it.is to be-consi- 
dered whether, as such, it should not.be held to be a question of inherit- 
ance, to be decided in accordance with Buddhist Law. It has been 
ruled that theidea of a will to. take effect after death upon property 
is foreign to Buddhist Law, and that: no will can cause the devolution. 
of property contrary to the law of -imheritance, If a registered deed 
of gift made on a death-bed, without delivery of posséssion, were held- 
- to he valid it would enable a Buddhist to defeat. his own personal law,,. 
and practically to dispose of his Property by a method which would 
be, in all essentials, - equivalent to a will, The Dhammathats guard: 
against a death-bed disposal of property, to the exclusion of one heir 


* 2, U, B.R., 1892—96, page 420. | 
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‘in favour of another. Thus, in Manu Wunnana Dhammathat, section 


344, ‘‘ When parents are lying or stricken dowm never to rise again, 

while on their death-bed, if either of them give their propcrty to 
another person, sucha gift of the _ property i is invalid, and it shall be 
divided and shared as inheritance.’ And there are similar provisions 
in the Manusara Shwe Myin Dhammathat, Chapter I, section 68, and 
in the inheritance chapter in the Manukyé Dhammathat, Chapter X, 
section 81, A principle which the Dhammathats have specially provided 
as a safeguard of the law of inheritance, and without which the law 
of inheritance might be rendered inoperative, must obviously be held 
to be included in, and to be part of, thelaw of inheritance. Hence, 


Jt follows that whatever law may be applied to ordinary gilts, a death- 
bed gift must be held to be a question of inheritance, to which Buddhist 


Law is applicable. On these grounds | must liold that exhibit B is 
invalid. tier ge is 
= ee a ee Ms a 
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Before H, Adamson, Esg. 


MAUNG BA v. MA OK, | 
Mr. F.C. Chatterjee—for Appellant. | Mr, N.N. Ghosh—for Respondent, 
Anteenuptial contracts—not the usual incidents of a Buddhist Marriage—to be 
proved by clear evidence that marriage was the consideration of the promise, 


Reference : | 
Chan Toon’s-Leading-Cases on Buddhist Law, page t4o. 

THIS is a suit for Ks, 528-12-0 on anante-nuptial contract. Respond- 
ent alleges that appellant promised to pay her over Rs, 500 if she 
would marry him. ‘The marriage took place, and after marriage the 
amount was defined to bc Rs. 528-12-0. Some time after the mar- 
riage appellant deserted her and took another wife. She has: obtain- 
ed decree for the amount claimed. 

The.grounds of appeal are— 
(1) That there was no marriage. 
(2) That there was no ante-nuptial contract. 
(3) That under Buddhist ‘Law a suit cannot be maintained by 


a wife against a husband to recover property so long as 


the marriage subsists. 

The contention in the third issue is untenable. Buddhist Law re- 
cognizes certain property as the separate property of the wife.. It is 
called “ thinthz"’ and includes what belonged to the wife before 
marriage and what has been given specially to her since marriage. 
It is distinguished from “ faz «zn,’’ which 1s property set apart at 
the time of marriage for the joint purposes of the married pair, and 


from “ knit pasén;"’ which is property acquired jointly after marriage. - 
There are no grounds for holding that a.suit does noi lie by a wife re- 


garding her separate property, and.there-is a decision of the Recorder 
of Rangoon (A/a E v. Maung San Da)* in circumstances similar to- 
the ‘present in which a suit was allowed by the wife against the hus- 
band*on an ante-nuptial contract. 

_ As regards the first ground of appeal-I agree with the learned Ad- 
ditional Disirict Judge that the marriage bas been proved.. Appellant 
and respondent were photographed together. . They eloped and went. 
to Maung Tha Dun’s house. Appellant consulted a pdzgyz, whose 
pupil he is, as to alucky day for the marriage. He invited the pén-. 
gyt to an entertainment for the purpose of the marriage, a “ mzngla- 
sun,’ ¢.e., 20 entertainment in which rice is given to péngyts on the 
occasion of a marriage. 

present and a number of other peopie including the appellant and. 
respondent, The headman of the quarter was invited to the marriage. 





"* Chan Toon’s Leading Cases on Buddhist Law, page 140. 


At the entertainment three pingyis were 
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Maune Ba”. He was absent and his wife went. She regarded it as a marriage. 


Ma Ox, 


~ give Rs. 500 to Ma. 


There were about ten persons present. Gifts, as is custo mary on such 


_ Qccasion, were given to, the keadman and his wife. There was stone- 


throwing, a common feature of Burman weddings. A ppellant bore 
the costs. Tea. was eaten, And: subsequently the appellant and re- 
spondent lived together in Maung’ Tha Du’s house, and ate together. 
On. this evidence there can be no doubt that there was a valid marriage, 


_ a marriage contracted by mutual consent, the third kind of marriage 


recognized by the Manukyé Dhammathat, namely, when a man and a 


woman come together by. mutual consent and live and eat together. 


There remains the second ground of appeal, namely, that there was 


_. noante-nuptial contract. “The evidence produced concerns (1) the con- 
_ tract before marriage 


and (2) the ratification of it-by the appellant 
alter marriagé. © .* | SON ee aR TG 

The evidence isasfollows:— ~ .- - .- Re , 

‘Ma Ok ‘vespondent).—About a year before .our marriage Maung 
Ba promised that, if I would “es | him, he would give me Rs. 500 
after.our marriage. .Maung Po Thaung and the pixzgyz were present 


: ‘when he promised. 1 did not hear Maung Ba say this himself, but - 


the pomgyz. said so. .Maung Ba said so to me on another occasion 
jn my. house when we were alone. Wedid. not marry till three years 
after the promise, because Maung Ba could not pay Rs, 500. {[ did 
not demand: Rs. 500 before marriage. -He promised it. All he has 


- done since marriage is to, give mé a document for Rs. 350 and pro- 


mised that he would give me Rs. 150 and 2} tickals of gold. He 


- “handed over the document two or three days after marriage and pro- 


mised to give the 2} tickals about a month after marriage. Tha Du 
and Ma.Sein were present when he.gave the document and pro- 


- mised to pay Rs. 1§0 and 2} tickals. . 


Ma Sein.—Two or.three days after marriage Ma Ok . demanded 


‘money from Maung Ba according to his promise.. She did not say. 


how much. It was money, promised to be paid on the marriage. He | 
said he would pay it. I saw a document for Rs. 350 given by Maung 


' Bato’Ma Ok. Two or three days after this when Ma Ok wanted 


“money to buy and sell in the bazaar Maung Ba promised to pay ~~ 


"Rs. 100 and 24 tickals of gold. | 


; Maung Tha Du.—The document was given back by me to ‘Mating _ 


Ba, andI saw him give to. Ma Ok. He'told ‘her to keep it.. She 
’. demanded some money for her use, and as Maung Ba had no money 
by him, he gave her tie document. . I also heard Ma Ok say to Maung 


Ba that she did not like ‘some gold, which she brought and showed 

to Maung Ba. Maung: Ba said he had 2} tickals and would: give it. 

-T heard Maung Ba ay both before and after marriage, that he would . 

Jk. I heard it three or four times. Maung Ba 

said to me before marriage that he would. pay: Rs. 400 or Rs, ‘500 to: ° 
de the principal for trading. .He did not say it before Jugyz's, 


ag he loved her. 


JAN. 1902.) UPPER BURMA RULINGS. 3 





Buddhist Law—Marriage. 





U Nandimna {the pongyi whose pupil appellant ts).-—In 1262 Maung 
Ba said to me that he was-going to give money to Ma Ok for use 


Maung Po Thaung.—Maung, Ba said to'me before his marriage 
that he would give Rs. 500 to-Ma Ok to be the principal for trading, 
It was to open a shop he said. The money would be joint property 

~ of the two for their joint shop. In 126: Maung 4a and Ma Ok used 

to sometimes sleep in Maung Saung’s house. It was then I heard 


Maung Ba say to Ma Ok “ Do not be dispirited. «I will give Rs. 500 


40 trade with.” Se | 
_ Maung Sin—The document was produced by Maung Ba and Ma 
- Ok and.they demanded Rs. 350 from me. Ma Ok brought the docu- 
ment out and when I had looked at it I gave it back. I asked them 
to wait and they agreed. Maung Ba said the money was to be given 
to Ma Ok, | | 
Of these witnesses U Nadima and Po Thaung are disinterested. 
The argument of appellant’s Advocate has not convinced me that 
Maung Sein is in any way ‘interested. But Maung Tha ‘Du and Ma 
‘Sein are not altogether disinterested. They have supported Ma Ok 
for eight months, and they expect payment if she succeeds in this case. 
It also appears from Ma Sein’s evidence that they have partially 
financed the litigation. But even assuming that the evidence record- 
ed above is reliable, is it sufficient to prove an ante-nuptial contract? 
A promise madé on account of love and affection would not.be a-con- 
tract unless there was a consideration, and it would not be enforce- 
able except on the conditions specified in.section'25 of the Contract 
Act, which do not exist in this case. Marriage is a good considera- 
tion, and the question is whether marriage was the consideration of 
the promise. eel eS pas | 
In the first place it must be noticed that the promise: was not made 
at any definite time or with any formality. On the first occasion re- 
spondent was not even present herself. The pdmgyi told her that ap- 
pellant had said he would give Rs. 500. Subsequently at an indefinite. 
time appéllant said to her that’ he would give Rs, 500. ‘The remain- 


ing evidence is simply to the effect that appellant said three or four’ 


times that he would give Rs. 500. ‘ Respondent says that appellant pro- 
mised to give her Rs. 500 ifshe would marry him and-that the marriage 
was delayed for three years because he had not the money. There is 
not a particle of evidence in corroboration of this statement. In fact 

there is no évidence on the record, except the respondent’s own, to 
show that marriage was the consideration for the promise. 

Another noticeable fact is that the witnesses do not agree as to the 
nature of.the promise. Maung Po Thaung’ says that the money was 
to be-given as the joint property of the two, for the purpose of open- 
_ing-a joint shop: Maung: Tha Du also says that it was to be given as 
principal for the purpose of trading. Ifso, the money would be joint 
property, which is not the contention in this suit,'and probably a suit 
“would not lie for it during the subsistence of the marriage. 


Mauwe Ba 
o. 
Ma Ox. 


Mavure Ba 
v, | 
Ma Ox. 
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_ *Assuming that the document for Rs. 350 was given by appellant to- 
respondent after marriage, a point on which the parties differ, it may be 
that it was given on account of love and affection, and in continuation. 
of the intentions that appellant had expressed before marriage, and 
that it was not given because he was compelled by contract to give it. 
As regards the further sum of Rs. 150 and 2} tickals of gold, there is 
little but respondents’ own statement to connect them with a promise 
before marriage. | ; | Dict 
And indeed all the evidence tendered by respondent (with the éxcep- 


‘tion of a small portion of her own) is not inconsistent with. the same 


hypothesis. A love-sick youth is apt to boast of his kind intentions 
towards the object of his affections. And after marriage while he is 


still enthralled by love he is lavish. with his gifts. Disenchantment 


follows, and his intentions melt into air. I dare say there are many 


‘wives who could bring forward as good evidence as there is io the pre- 


gent case to prove promises made before marriage and unfulfilled after. 
But something more is required for an enforceable ante-nuptial contract.. 
It must be proved by clear evidence that, marriage was the considera- 
tion of the promise. And it is obvious that, on grounds of public policy, 
ante-nuptial contracts, which are not the usual incilents if a Buddhist 


marriage, must be admitted with caution and only on strict proof. 


lf the Court were to enforce promises made before marriage; on the 
assumption without proof that marfiage is the consideration for such. 
sromises, they would introduce startling innovations in thé Buddhist 
Law of marriage, and their decisions would be contrary to the. usages. 


of the people. . . 
On the ground that an ante-nuptial contract has not been proved 


I set-aside the decree of the Lower Court. Respondent must bear the 


costs. 


JAN. 1902. | _’ UPPER BURMA RULINGS. 5 


— 





Buddhist Law—Marriage. | | Foe aeeee 
_— 190%. 
Before H. Adamson, Esq. | het 
MA THAING v7. MAUNG THA GYWE., a 


Mr. H. N. Hirjee—for Appellant. | Mr. &. C. ¥, Swinhoe~ for Respondent. 
Decree passed against a wife alone— Husband and wife being Buddhists—Attach- 
ment by actual seisure of joint property to the extent ofthe wife’s interest 


lawful, 
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(See Execution of decree, page te) 
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Before H. Adamson, #sq., CS-/. ‘ Appeal 

MAUNG TUN. ) fies 
MAUNG AUNG BAW, vs MAUNG PAW U, Fuly 27th. 
' MAUNG AUNG GYI — 


Mr. A. N. Hirjee—tor | Mr. C. G. S. Pillay,—for 
Appellants. _ Respondents. 
Defendant in possession of land there being no wronglul dispossession of plain 
tiff—plaintiff asserts permissive occupation by defendant—defendant asserts posses- 
sion of land by gift outright—burden of proof or plaintiff. 














[ See Evidence, page 7. | 
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Civil Second Ap- 


Before H. Adamson, Esq. . peal No. 282 of 
MAUNG NYUN ». (1) MAUNG PAW, (2) MAUNG KYWE. | dai 
“Mr. C. G, S. Pillay,—for Appcllan. | Mr. ¥. C, Charterjee—for Respondents. agth. 


Feld—that a suit for rent of State land is not recognizable by the Civil Courts. 


"References = 
2, U. B. R., 1892-96, page 634. = 
2, U. B. R., 1897-98, Civil Procedure, page 25. 
2, U. B, R., 1897-08, Civil Procedure, page 41. 


. THis is a suit for rent of land, and the land is State land. This is 
-cleat from the judgment of the Lower Appellate Court, and is admitted 
by both appellant and respondents and is beyond doubt. : 

The question whether a Civil Court has jurisdiction to try a suit 
for rent of State land has not been raised in the Lower Courts. But 
4t.has been raised in this: Court, and must be settled, as it is a plea in 
‘bar. of jurisdiction. | | 
Section 53 (2) (ii), Upper Burma Land and Revenue Regulation 

provides that a Civil Court shall not exercise jurisdiction over any 
claim to the ownership, or possession of any State land, or to hold 
such jand free of land revenue, or at a favourable rate of land revenue, 
or to establish any lien upon, or other interest in, such land, or the 
rents, profits or produce thereof. And Financial Commissioner's Noti- 
fication No. 8, dated the 8th July 1889, as amended by Notification No. 
44, dated the zoth April 1899, provides that claims to establish any lien 
upon, or other interest in, State land, or the rents, profits or produce 
‘thereof, shal] be tried by Collectors where the claims are as against 
the State, and by Collectors or Assistant Collectors where the claims 
-are between private individuals, rr 

. The langnage of these provisions is quite clear and unmistakeable 
and shows that a suit for rent of State land is not cognizable by the 
Civil Courts. | | 

In support of the view that Civil Courts have cognizance in such 
cases the ruling at page 634, U.. B. R., vol. ii, 1892-1896, is referred 
to. That was a suit for rent very much the same as the present, and 
it was held that questions as to faad being State land or private should 
not be raised when they are unnecessary for the decision of claims 
between the parties themselves. This case was decided by the late 
Mr. Burgess, and his view was that, as long as it was nota question 
-of title between the parties and the State, the provisions of the Upper 
Burma Land and Revenue Regulation did not prohibit the Civil Courts 
4rom deciding the rights of the parties as between themselves. Butin 
dater judgments Mr. Burgess did not follow the principles enunciated 


Mause Nyrus 
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in this case. dfaung Tha Aung v. Maung San Ke* was ‘a suit foc 
redemption of State land, that had been mortgaged. It was a suit 
between private individuals. Mr. Burgess held that as it ‘was a suit 
for possession of State land, it was barred in the Civil Courts. A 
similar decision was given in Maung Nai and Maung Bwinv. Ma Ui+ 

When these suits were decided the Financial Comm issioner’s Noti- 
fication above. quoted in its amended form in which it discriminated _ 
between suits as against the State and suits as between private in-_ 
dividuals, had not yet’beenissued. And, in fact, it was in consequence. 
of the decision of this Court, that suits for possession of State land 
between private individuals were not cognizable. by Civil Court, that the 
notifcaticn was amended into its proper form. 4. 

In section 53, Upper Burma Land and-Revenue Regulation, claims. 
to possession of State land and claims to establish an interest in the 
rents, profits or produce of such lands are put .in exactly the same 
category, and it follows logically that ifa suit for possession Is ex- 
cluded from the Civil Courts a suit for rent must also be excluded, 
All such suits are cognizable by Revenue Officers only. | 

On these grounds the decrees of the Lower Courts must be set 
aside and the suit dismissed. But as the plea in bar of jurisdiction 
was not raised in the Lower Courts the parties will lear their owe 
costs. 7 


ae 


# 2,U.B. Ry 1867-98, Civil Procedure, page 25.- 
T 2, U. B. R, 1897-98, Civil Procedure, page 41, 
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Crucl Méscellane- 


| Before H. Adamson, Esq. ous No. ag of 1908, 
(rt) MA MYIT; (2) MA ON CHEIK, a minor, BY HER) Zamse 
GUARDIAN MA Myir; (3) MA HLA WIN ; (4) MA > v. KIN KIN GYI. ; 
TA I,A MINOR, BY HKR GAURDIAN MA HLA WIN. 


Messrs. Chan Toon and Darwood and Mr. C. G, S, Pillay—for the Applicants. 
A review of judgment cannot be admitted for the purpose of re-arguing a case 
on previous material. . | 
Error of law can be a guod ground for review only where the law is definite 
and capable of distinct ascertainment. 
References i— 
8, Agabeg, part I, page 24. 
Chan Toon’s Leading Cases on Buddhist l.aw, page 84. 
74: 
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: : : emcactouessa aa | Be 
LL.R,, 7 Mad., 307. | 
2; U. B. R-, 1892—96, pages 153, 287. 

2, U.B. R., 1897—1901, Divorce, page 30. 

U. B.R., 1902, Buddhist J.aw, Divorce, page 1. 
W. W.R., 143. 
THIS issameapplication for review of the judgment of this Court in 
. Civil-Appeal No, 54 of 1902.* , 

- The question in that case was whether property inherited by one of 
the parties toa marriage during coverture when the parties have not 
been previously married, is liable to partition on a divorce as by mutual 
consent, It is an intricate and difficult question in Buddhist law and 
it was argued at great length. by advocates on both sides. | 

_ The decision was that such property is liable to partition. The ap- 
plication for.review is based solely on the ground that this decision is 
wrong, Inthe application for review there is not a single ground given, 
which was notfully argued in the appeal, The bearing of section 3, 
Book XII, of the Manukyé, the mistranslation of part of that section In 
Richardson’s edition (but not the part quoted in the judgment), the 
. effect of the sections 391 and 395 of the Attathanxkepa, and the reliance 

to be placed on Section 254 of the Ainwun Mingyi’s digest, were all 
argued at length. The learned advocate, who supported the appli- 
cation, has not indicated a single authority that does not appear in 
the judgment, except Maung San Shwe v. Maung Po Thatk,+ in 
which [ cannot find that the question was-either raised or decided, 

Fi eo Ns on Peay 
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By Pailan Law, Divorce, page t. 
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it therefore appears that if a review were admitted, its unly effect 
~avould be to re-argue the matter on the same grounds. 2 4 

‘The circumstances under. which a review is admissible have been 
discussed at length in two rulings of this Court, Ma Hfaing v. Ma 
Shwe Ma and Ma Chtt v. Maung Pyu. In- both of these cases re- 
‘view was sought on the ground of error in.a decision of Buddhist law. 
It was held that a review could not-be granted for the purpose of re- 
arguing a casé on previous materials,-in the mere hope of inducing 
the same.Court to take a different view. And it. was also held. that 
if review were sought on the. ground of an error in law, the law on- 
the question ought to be sufficiently settled and determined to permit — 
of this definite ascertainment. From the latter ruling | quote the fol- 
‘lowing passage as applicable to the present case :— 

“ The law referred to in both these cases + was definite positive lawdaid down 
in, enactments or rulings of competent (-ourts and susceptible of distinct ascertain- 
ment, whereas here the law is the indefinite body cf Buddhist law composed of the 
conflicting and contradictory rules which have not yet been reduced by the Courts 
“to fixed and established principles. No other authority has been brought forward 

on the point in question and thcugh it is quite arguable that the rules of Buddhist 
law have been wrongly applied in this instance, it is also equally arguable that 
they have been rightly applied.. The result of the arguments of the learned ad- 
vocate:- for applicant might be to. convince the Court that its former view was 
wrong, but. there would be no kind oftguarantec that the second view was not 
the wrong, and the first the right one,” | to 

The learned advocate for applicant urges that the law is absolutely 
_ certain. and asceriained, and that it is on divorce one party to the 

marriage cannot obtain any part of the separate property of the other 
even in the case of divorce on account of misconduct, however gross. 
Iam unable to hold that there is any such distinct and ascertained 
law’in the conflicting passages of the Dhamuiathats that have been 
quoted ‘in the judgment, whereas no ruling to that effect has been 
indicated in cither Upper or Lower Burma,'‘and it is certain that 
the following rulings in Upper and Lower Burma are directly to the 
contrary:—Maung Tha Dun Aung v. Ma Min Aung,t Ma Newe 
Bin v. Maung Lun Maung, § Maung Po Setnyv. Ma Pwa, 4 Yin 
Maung v. Ma So,\\ Ma & Nyunv.Tok Pyu.,** Consequently, what I 
am asked to do in the present application is to admit a review, not 
only for the purpose of re-arguing on the same“materialsthe indefinite 
rules “of the Dkammathats. but also for the;‘purpose of dissenting 
from every recorded decision of the High Courts of both Upper and- 
Lower. Burma, where'the question has been directly imissue. [ say 
_every decision because the only one case.in which an apparently 











- *2U, B. R.,1892—96, pages 153 and 287. . 
-f to W: R., 143, and I. L. R., 7 Mad., 307, . 
* £ Chan Toon’s Leading Cases on Buddhist ‘Law, page 84. 
§ Chan Tcon’s Leading Cases on Buddhist Law, page 174. 
{| Chan Toon’s Leading Cases cn Buddhist Law, page 143. 
|.Chan Toon’s Leading Cases on Buddhist Law, page 133. 
**2 U.B. R., 1897—1901, page 30: pS 
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different decision has been arrived at, Maung Kyinv. Ma Saung,* 
was decided on the rules of the Dkhammathats that apply to the 
case where both parties have been married before, and is therefore 
distinguishable from the present case. Further, it has been urged 
that evidence should be taken of the views of Burmans on the subject, 


‘but that course could not be adopted with propriety at this stage of | 


the case. 

Therefore on the grounds that a review of judgment cannot be 
admitted for the purpose of re-arguing a case on previous materials, 
and that error of law can be a good ground for review only where the 
law is definite and capable of Fistinct ascertainment I must hold that 


this application for review is inadmissible, and reject it. 


* Chan Toon’s Leading Cases on Buddhist Law, page Ss. 
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Before H. Adamson, Esg,, CSA. 


MAUNG THA SO v. MA MIN GAUNG. 
Mr. ¥. C. Chatterjee—for Applicant. [| Mr. C. G, S. Pillay—for Respondent. 
eld,—that when under Buddhist Law a suit has been brought for divorce . 
without partition of property, a subsequent suit for partiticn of the joint property — 
is maintainable, : 


= in 7 


See Buddhist Law, Divorce, page t2- 





—— sr 


= 


day 


“JUNE 1903.] UPPER BURMA RULINGS. g 


as 





Civil Procedure—zg5. 





Before H. Adamson, Esq,, CS./. 


NARAYANEN CHETTY, Appellant v. A, K. A.M. ANNAMALLE 
CHETTY, Respondent. 


Mr. Hf. N. Hirvjee—for Appellant. { Mr. S, C. Dutta—for Respondent. 
Held—that a decree holder who attaches and sells moveable prepetty of his judg- 
ment-debtor, on which a third party hasa lien, is liable to that third party for the 
loss that he sustains by having his lien destroyed or impaired. 


Reference :— 
14, Weekly Reporter, page 120. 


: TThree-Chulias borrowed Rs. 2,000 from Appellant and by a deed 
of hypothecation mortgaged as security for the loan all the property 
contained in their shop or to be brought there in future from Rangoon. 
The property in the shop was subsequently attached in execution of a 
decree obtained by Respondent against the three Chulias, 

' Appellant then in Civil Miscellaneous Case No. 12 of 1gor of the 


| Township Coutt, Pyinmana, applied under the provisions of section 295 


(5), Civil Procedure Code, that the property attached might be sold free 
‘from the mortgage, reserving to him the same right against the pro- 
ceeds .of the sale, as.he had against the property. This application was 
refused on the grounds (1) that he held no decree against the Chulias, 


and {2) that he had not proved that the property attached was the pro- — 


perty mortgaged to him. 
 . Appellant then proceeded to strengthen his position by suing the 
three Chulias. This he did in Civil suit No. 11 of 1901 of the Subdi- 
visional Court, Pyinmana, He sued for his debt and for a declaration 
that it was chargeable onthe property hypothecated. The Subdivi- 
sional Judge made an extraordinary series of errors in this case, The 
judgment. states that he gave the relief prayed for, but the decree is a 
simple money decree, which was not the relief prayed for. Appellant 
applied for a review of judgment. The judge erred again by grant- 
ing a review without notice to the defendants. In review he amended 
tlie judgment by making the decree chargeable on the hypothecated 
property, and he erred again by tieglecting to amend the decree’ in. 
terms of the amended judgment. 


_ Meanwhile the property had been sold, and the proceeds Rs. 2 17 | 


had been paid out to respondent in satisfaction of his decree. 
The Appellant-in the present suit sues the Respondent for this. 
amount Rs. 217. ; 
_: The District Judge thinks that owing to the irregularities commit- 
ted by the Subdivisional Judge, the decree of his court cannot be held: 


to.be a valid decree so far as it makes a charge on the property, 1. 


think it would be very hard if the errors which are due solely to the 
- Judge and not to the Appellant, prevented the decree from being what 


Croti Second 
of £904, 
Fune agth, 
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ae Appellant consistently asked -for, and what he was clearly entitled to 
| ‘5 ag and what the Judge intended to give him, namely, a decree on the pro- 
A.K.A. M. Anna perty. But the point is immaterial. The decrees against the Chalias . 
- waLLE CuetTry. makes no difference to Appellant’s position. The questions for deter- 
——... mination simply are— : | poles: 
(1) Had Appellant a valid lien on the property attached and 
- gold, . | 
(2) Is he.entitled to proceed. against the sale proceeds. 

As regards the first question, the Respondent’s contention is that 
part of the property attached was bought from Toungoo, and was 
under the terms of the deed, not included in the mortgage. Both 
Courts have found that the Appellant has failed to prove that all the 

_ property in the shop was brought from Rangoon. Bnt they have laid 
the burden of proof on the wrong shoulders. Pyrimé facte. Appellant 
had a lien on all the property in theshop. It was for the Respondent 
to prove that he was entitled toexcludesome of it. There is absolutely | 
no.proof that any of it was brought from Toungoo or should .be ex- 
cluded. And in fact the contention with regard to Toungoo is a mere 
quibble. The custom is for traders in Pyinmana to buy their goods 
from Rangoon, and on that account the deed which was undoubtedly 
intended to hypothecate all the goods then in the shop, and sub- 
sequently to be brought to it, described future goods as goods brought 
from Rangoon. The respondent has failed to prove that any of the 

_. goods in-the shop were not subject to the charge, and ! must therefore 

- hold that the hypothecation extended to all the goods that were sold 
in satisfaction of Respondent’s decree, — _" 

The next question is whether Appellant is entitled to his remedy 
against the sale proceeds.- Is a decree-holder who attaches and sells 
moveable property of his judgment-debtor, on which a third party has. 
a lien, liable to ‘that third party for the loss that he sustains by having 
his lien destroyed or impaired? It has been argued that as the auc- 
tion purchaser buys only the right. title and interest of the judgment- 

- debtor, the lien is not impaired and the Appellant has his remedy 
against the purchaser. This would no doubt be the case where im- 
moveable property subject to a mortgage is sold to a third person: 
The property would be still there and would remain subject to-the 
mortgage. And no doubt moveable property could be followed in the 
same way. But in the present case the property consisted of goods 
ina shop, They have been dispersed and sold to various persons, and 

_it would probably be impossible now to follow the property. The very 
fact of the sale has impaired the lien. In Kanaye Pershadv. Hur- 
chand Manoo* it was held that a decree-holder who has .caused the 
sale of moveable property, not belonging to -his judgment-debtor,. - 
though he has done so in perfect good faith, is liable to make good the. 
value of that property to its rightful owner. In that case it was held: 


,— 
ee 





*14 Weekly Reporter, page 120. 
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that though the owner might follow the property in the hands of the ee 
purchaser, this was not his sole remedy, He also had his remedy ® 
against the decree-holder. The present case appears to me to be A.K.A. M.Anwa- 
parallel. The Respondent hascommitted a wrong on the Appellant. Matis Cuerry. 
e has dispersed the property on which Appellant had a lien, and has sais 

destroyed or impaired the Appeilant’s lien and the Appellant is enti- 
tled to hold him responsible for the loss that he has sustained. 

The decree of the District Court must therefore be set aside, and 
that of the Township Court restored with all costs. 
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Before H, Adamson, Esg., C.S.1. 


f st. MAUNGTHA E. 
2. MAUNG TALOK PYU. 
3. MAUNG KYWE. | 
4. MAUNG THA ZAN. 
MAUNG PONWE . | § MAUNG SAN HLA. 
é, MAUNG SHWE YWET. 
. MAUNG PO TE. 
MAUNG THA OK. 
9. MAUNG TUN AUNG. 
Mr. F. C. Chatterjee—fcr Appellant. | Mr. C. G. 5S, Pillay—for Respondents. 

Heild,—that in revenuc proceedings of a judicial nature,a Revenue Officer has 
inherent power to execute his own oni. Secticn 53 (1) of the Upper Burma 
Land and Revenue Regulation provides that a Civil Court shall not have jurisdic- 
tion in any matter which a Revenue Officer is empowered under the regulation to 
dispose of. A suit will nct lie in a Civil Court to execute the order of a Revenue 
Officer, whether py restitution or otherwise. 

The appellant was the tenant under the state of certain State land. 
The respendents were his sub-tenants. The appellant ejected the 
respondents, and they applied to the Collector to be re-instated. 
The Collector re-instated them, and appellant appealed to the Com- 
missioner, The Commissioner confirmed the order of re-instatement 
and further directed that appellant should get two-thirds of the 
proauce and respondents one-third, Appellant appealed to the 
inancial Commissioner, who reversed the orders of the Collector 


and the Commissioner, and directed that appellant should retain pos-. 


session of the land and be allowed to make his own arrangements for 
subletting the land to whom he pleased. Meanwhile appellant, who 
had obtained all the crop on the land, carried out the Commissioner's 
order by paying one-third of the crop to the respondents. 

As the Commissioner’s order was reversed by the Financial Com- 
missioner, the appellant now sues to obtain restitution of the one- 
rei produce which he paid to respondents under the Commissioner’s 
order. : 

It is very clear that in bringing this suit in a Civil Court he has 
adopted the wrong remedy. Section 53 (7) of the Upper Burma 
Land and Revenue Regulation provides that a Civil Court shall not 
have jurisdiction in any matter which a Revenue Officer is empower- 
ed under the Regulation to dispose of. There can be no doubt that 
a Revenue Officer has power'to execute his own orders. What is 
really sought in this case is execution of the Financial Commissioner’s 
order, by restitution of property, which the appellant made over in 
accordance with:the Commissioner's order, before it had been reversed 
_ by the Financial,Commissioner. The provisions of the Code of Civil 
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Mae Ee ttwe Procedure apply to Revenue cases, and-the provision that applies 
Maune THa E. inthis case is section 583, Civil Procedure Code. The appellant 
it eh ay should have applied to the Collector to execute the Financial Com- 
“ ..-+«  missioner’s order, by: restitution of the produce that he had made over 
to the respondents under the Commissioner’s order, which had been 

reversed. 
T must hold that the Civil Courts have no idneciqton.t in this matter 


and dismiss the appeal with costs. 
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Befove H. Adamson, £sq., CS. 


( (1) MAUNG KE. 
VALLEAPPA CHETTY Ue (2) MA THIT. 
! t (3) MA HMI. 
Mr. H, N. Litter—for Appellant. | My. C. G. S. Pitlay—for Respondents. 
Heid,—that a deed of conveyance of property to one creditor with the object of 
defeating another creditor is not void provided that it is dona fide, z.e., if it is not 
a meére cloak for retaining a benefit to the grantor. 
Held also,—that a civil appeal should ordinarily be fixed for hearing so as to 
allow at least an interval of a month between the date of serving the notice and 


*the date of hearing the appeal. 


Reference :— 
Shirley’s Leading Cases, page 330. 


The house and the land in the suit were mortgaged to plaintiffs- 
‘respondents by two deeds. The condition of both is that the debt 
‘shall be payable in six months. and in the deed relating to the land 
. ‘there is a further condition that the land shall be forfeited if the debt 
‘be not paid within six months. These deeds, however, were not regis- 
tered. The six months expired with regard to both on 8th May 
1902, and on both deeds conveyances are endorsed purporting to 
-be executed on that date, transferring outright the property to the re- 
‘spondents in satisfaction of the debts, These conveyances were sub- 
- sequently dealt with by the Collector under the provisions of the 
Stamp Act, and were registered. On 9th June 1902 the defendant- 
appellant instituted suits against the transferors of the property for 
‘money debts. On 12th June the property was attached by temporary 
-dnjunction, On 17th June the appellant obtained decrees and attached 
the property in execution. ; 

On 23rd July respondents made application for removal of attach- 
ment which was unsuccessful, and under section 283, Civil Procedure 
es they have brought the present suit for declaration of their 
_ rights. ; | , 2 
: Appellant's defence is that the conveyances of 8th May are void 
because they were executed in fraud of appellant who was a cre- 
_ -ditor, with the object of obtaining a fraudulent preference. 

The burden of proving fraud lies on appellant. It: is not denied 
that the conveyances were executed for consideration, or that the 
consideration, which was the money lent on the property with inter- 
est for six months, is adequate. Nor is it denied that the convey- 
ances were executed prior to the temporary attachment of the pro- 
perty, as that fact is clear from the thugyi’s evidence. as to the date 
of mutation of names. But it is urged that the conveyances were exe- 
cuted ata later date than 8th May, and it.is also denied that one of 
_ the alleged executants Ma Shwe Ma executed them at all. As 
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recards the latter contention Ma Shwe Ma admits that she went, 
with respondent Maung Ke to the thugyi to effect the mutation 
and in view of this fact, it is clear that her denial of execution is 
untrue. As regards the former contention no direct evidence of any’ 
value is brought to show the conveyances were not executed on 8th 
May, but certain suspicious facts are indicated, viz., that the convey-- 
ances ‘were not written on stamped paper, but were. endorsed on 


the previous mortgage-deeds, that no attempt was made to register 


them till roth June, and that they purport to have been written on. 
the very day that the six months expired. These facts it is urged 
indicate that the documents were antedated and they could have’ 
been antedated only for the purpose of making it appear that they’ 


were executed without any reference to appellant’s claim, andthat the: 


‘object was to give a fraudulent preference to the respondents. 
The Lower Courts, however, have found concurrently that the con-- 
veyances were-executed on 8th May. Their finding is based on a 
considerable amount of direct evidence, and 1am bound to accept it. 
It is urged that the conveyances were made with the intent of 
defeating the appellant, who was a creditor, and that therefore _they — 
are void even although made for adequate consideration. The au- 
thority given for this proposition is that knownas Twynes’ case, an 
account of which will be found in Shirley’s Leading Cases in the- 
Common Law, page 330. A farmer named Pierce got deeply into- 
debt and among his creditors were two persons named Twyne and 
Grasper. ‘To the former he owed £400 and tothe latter £200. After: 
repeatedly dunning Pierce in vain, Grasper went to law and had a 
writ issued. As soon as Pierce heard of this, he took the other credi-. 
tor Twyne into his confidence, and in satisfaction of the debt of £400 
made-a secret conveyance to him of everything he had. In spite of 
this déed Pierce continued in possession, sold some of the goods, and. 
in every way acted as if he were absolute owner, .The evidence 
showed various indications of secrecy and fraud, and it. was held that 
though the conveyance was for valuable consideration, it was not Jou@- 
‘fide, and was merely the creation of a trust for the benefit of Pierce 
himself. That case differs widely from the present... There is no: 
suggestion in the present case that the conveyances created a trust 


_ for the benefit of the debtors. The transaction was clearly bond fide 


so far as the respondents are concerned, entered. into with the object.. 


_ of getting payment of their debt. The debtors itis true may have: 


had something to gain by it. If their property must “be. -sold, they 
preferred that it should be sold to respondents, rather than to a- 
stranger at the instance of the appellant, because they had hopes that 
if at. some future time they found themselves able to repay the pur-- 
chase-money, they might be allowed toredeemit. That is the very 
utmost benefit that it is suggested that the debtors may: have obtained 
from ‘the sale to respondent. That is a reasonable ground. for --- 
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“preferring one creditor to another, and there is nothing in law to 
prevent a debtor from preferring one creditor to another, provided 
that the transaction is don@ fide and that it is not a mere cloak for 
‘retaining a benefit to the grantor. . 

Of the general facts of the case I entertain no doubt. The res- 
- :pondents had lent on the security of the property a large sum of money 
an amount which with the interest due on it was equivalent to the value 
-of the property. Dut they had no security as the documents were not 
registered. They heard that appellant was about to sue for his debts. 
They therelore took hasty steps to secure their debt by obtaining 
.a transfer of the property. The debtors willingly acceded, because 
they thought they would havea better chance of buying back their 
land and house if it were in. the possession of the respondents than 
if it were sold at the instanceof appellant. The appellant at the same 
stime used all the haste that he could in order to forestall the respon- 
-dents, There was a race between the two competing creditors, as to 
who should ect satisfaction first, and the winner, who has not been 
guilty of fou! play, is not to be disqualified merely because he ran 
sto win. 

On these grounds the appeal must fail. 

In the memorandum of appeal complaint is made that the District 
_Judge refused Appellant’s application for an adjournment to enable 
his Advocate to argue theappeal. It appears that the appeal was 
filed in the District Court on 2nd December and an Advocate from 
Mandalay was etigaged. Notices were issued and the appeal was fixed 
for hearing on 6th December. On that date appellant asked for 
an adjournment on the ground that his Advocate was engaged in 
-cases in Mandalay, but it was refused. I thinkin view of the short 
_.date that had been fixed that this refusal was harsh,.A Mandalay 
Advocate has his engagements there and allowance might well have 
s=been made when he found himself unable to appearin a Court at @ 
.considerable distance from Mandalay at.so short a notice. Moreover, 
it is absolutely wrong’to fix a civil appeal for hearing four days after 
*the memorandum of appeal is presented and though that is a conten- 
‘tion that could not be'used by the appellant as a ground for appeal 
yet so far as the respondent is concerned it gives him no a op- 
portunity of instructing an advocate and preparing a defence. Section 
561 of the Civil Procedure Code contemplates that there shall be at 
deast an interval of a month between the date of serving the notice 
.and the date of hearing the appeal. | 

The appeal is dismissed with costs. 
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Before A. M. B. Irwin, Esq. 
RAM CHANDRA v, SHEUDUT ROY, 
My. S. Mukerjee,—for Appellant. | Mr, H, N. Hirjee,—for Respcndént. 


_ A Township Court bas jurisdiction to try a suit brought under section 28%, 
Civil Procedure Code, to assert the sare right which a Subdivisicnal Court had 
disallowed under section 281. In such a suit the jurisdiction of the Court is 
determined by the amount in dispute, and not by the amount of the{decree in 
execution of which the property had been attached. 


Reference -— 
I.L.R., 15 Cal., page roa (1887), 


Responcent attached 50 Lead of cattle in execution of a decree 
against Gokal for Rs, €82. Appellant applied for removal of attachment 
on the ground that the cattle were mortgaged to him for Rs. 340, 
The Subdivisional Court dismissed the application. Appellant then 
instituted the present suit in the Tcwnship Court, after thesale, pray- 
ing for an order that the sale proceeds were subject to his lien of 
Rs, 445 principal and interest, and for a decree for that amount. The 
Township Court gave him a decree for Rs. 375-4-0 and costs. ° 

Cn appeal to the District Court, besides several objections on the 
merits, respondent alle ged (a) that the Township Court bad no jurisdic- 
tion as the suit was practically one to set aside an order passed by a 
superior Court, z.e., the Subdivisional Court, and (6) that the value of 


Civil Secon a 
Appeal No, 204 of 
1903. 
December 
22nd, 


the suit was beyond the a ied behets of the Township Court. | 


The learned Judge of the District Court corsidered the ruling of the 
High Couit at Calcuttain Modhusudun Koer v. Rakhal Chunder Roy, 
(*) namely “ the amount which is to settle the jurisdiction of the Court 
is the amount which is in dispute,”, and interpreted this to mean “ the 
amount in dispute between the original parties, or, in other words, the 
an.ount due to the execution creditor, and not the amount subsequently 
claimed by a third party.” He was clearly driven to this construction 
by the consideration,” otherwise we she ld hve cases like the present 
one, in which a Lower Court reverses the order of a higher one,” The 
execution proceedings being for Rs. 682-13-0, the learned Judge held 
that the Township Court had no jurisdiction, and dismissed the suit. 

This decision is admitted by responcent’s Advecate to be wrong. 
It was based ona fallacy. The decree of the Towrship Court does not 
reverse the order of any Court. The order of the Subdivisional Court 
was merely a summary one, and not final. Section 283 expressly 
allows the institution of a suit to assert the same right which the Sub- 
divisional Court has disallowed, and the summary order bears the same 
relation to the regular suit that an orcer under section 145 (6), Code of 





(*) LL.R., 15 Cal., page 104 (1887). 


Ram CHANDRA 


vw. 
Srevput Rox, 
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Criminal Procedure bears to a civil suit for possession of immovable 
property. : 

_ The amount in dispute in the present case is Rs. 445. That is all 
that the plaintiff would obtain if he succeeded. The remainder of the 
sale proceeds ofjthe cattle would be paid to defendant so far as this suit 


“3s concerned. The suit is clearly one within the jurisdiction of the 


Township Court. ; 

I therefore reverse the decree of the District Court, and remand 
the appeal for disposal on the merits. A refund order for the fee on 
the memorandum of appeal will be issued under section 13, Court 
Fees Act, and the respondent will pay the rest of appellant's costs. 
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Contract—239. 
Before H, Adamson, Esq. Ciotl Second 
| MA KO « MAUNG MAUNG axp MA NYUN. Fay 
‘Mr, F. C. Chatter jeefor Appellant. | Maung Kian Baw and Mr. S. Mukerjee— 
i for Respondents, rgor. 
| = December 
Marriage und:r Mahommedan Law not a partnership as defined under the Act, rth. 





(See Mahommedan -Law, page r.} 
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Before H. Adamson, Esq. 
MAUNG BA v. MA OK. 
Mr. F. €.-Chatterjee—for Appellant. | Mr. N. N. Ghosk—for Respondent. 


Ante-nuptial contracts—to be proved Ly clear evidence that marriage was the con- 


sideration of the promise— not the usual incidents of a Buddhist marriage. 





(Sce Buddhist Law—Marriage, page 1.) 
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Before H. Adamson, Esq., €.S. 
LEON GRIN v. AGA ALLY AKBAR SHEERAZEE. 


Mr. . M. Littcr—for appellant, - | Mr. #. Broadbent—for respondent, 

Held—that a secret agreement between two partners that implies a civil injury 
to a third pattner is an agreement with an unlawful object, and is void, 

Reference,—Pollock’s Principles of Contract, pages 264 and 362. 

- APPELLANT and respondent and Captain Donnan were in partner- 
ship to work a plumbago mine. In May 1gor they contemplated! 
dissolving the partnership.. At this time Rs, 2,000 was due to Captain 
Donnan. It is important to observe that there was not an indefinite: 


sum, such as might have been ascertained ona settlement of accounts;. 
due to Captain Donnan. Respondent clearly states in his plaint that 


the amount due to Captain Donnan was Rs. 2,000. _ 
On the 15th May rgor, appellant and respondent entered into the’ 
agreement, Exhibit A. The agreement contemplates that the appel- 


lant shall induce Captain Donnan to accept, in settlement of his debt, 


something less than the full amount, Ks. 2,000, and that whatever is thus- 
saved on the transaction shall be equally divided between the appel- 
lant and the respondent, and that in the event of no such ‘settlement 
being come to between the appeliant and Captain Donnan within a: 
year, the appellant shall pay to the respondent Rs. 1,000° 

This is the agreement now sued upon. 


I need not deal with the other arguments raised in appeal because: 
it is sufficient fora decision in this case to explain the grounds on which: 


I hold, without any doubt, that the agreement, Exhibit A, is an unlawful . 


agreement and is therefore void. Section 23 of the Contract Act pro-. 
vides that the object of an agreement is unlawful if it is fraudulent, or 
if it involves or implies injury to the property of another, and that 
every agreement of which the object is unlawful is void. The parties- 
to this case and Captain Donnan were partners, and section 257 of 
the Contract Act prescribes the relations that must exist between part-- 
nets. ‘Partners are bound tocarry on the business of the partner-- 
“ ship for the greatest common advantage, to be just and faithful to each: 
“other, and to render true accounts and full information of all things. 
“affecting the partnership, to any partner or his legal representative.” 
Now it is clear that the other partners did not inform Captain Donnan. 
of the existence of the agreement, Exhibit A. Appellant states that he 
did not inform Captain Donnan, and it is not suggested that respond- 
ent informed Captain Donnan, and it is. absolutely certain from the 
nature of the agreement that Captain Donnan could not have been. 
informed. There was therefore in the agreement a breach of the law 
that binds partners as between themselves. It is also clear on the face- 
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of the agreement that it implies injury to Captain Donnan. The only — 


way in which Captain Donnan could havé been induced to take less 
than the full amount of his debt was by persuading him to compound 
it because the full amount was not available. But the. agreement im- 
plies that the full amount was available and that what Captain Donnan 
might me persuaded to forego.would be divided among the other part- 
ners, .An agreement will be illegal though the matter of it may not be 
an indictable-offence, and though the formation of it may not amount to 
the offence of conspiracy, if it contemplates any civil injury to third 
rsons (Pollock’s Principles of Contract, page 264). I can have no 
doubt that the agreement contemplated a civil injury to Captain Don- 
nan, because (1) its secrecy was a breach of the partnership agrec- 
ment by which both appellant and respondent were bound to Captain 
Donnan, and (2) it implied that Captain Donnan should be deceived 
and persuaded by some means or other_to take less than what was his 
due, and less than what was available to pay him. . > 4 : 
It has*been urged for the respondent that the appellant is pleading 
his own fraud. But the principle proper to this class of cases is that 
persons who have entered into dealings forbidden by the law must not 
expect any assistance from the law saveso far as the simple refusal to 
enforce such an agreement is unavoidably beneficial to the party sued 
upon it, The matter has-been clearly put by Lord Mansfield in /Yol- 


many. Foknson* 


“ The objection that a contract is immoral or illegal as between plaintiff and 


_. defendent sounds at all times very ill in the mouth of the defendant. [It is not for 


his sake, however, that the objection is ever allowed, but it is founded in general 

rinciples of policy, which the defendant has the advantage of contrary to the real 
justice as between him and the plaintiff, by accident, if [ may say so, The princil- 
ple of public policy isthis:; 4x dolo malo non oritur actio. No Court willlend its 
aid to a man who founds his cause of action -upon an immoral of an illegal act. 
If from the plaintiff's own stating or otherwise the cause of action appears to arise 
ex turpi causa, or the transgression of a positive law of this country, there the Court 
‘says he has no right to be assisted. It is upon that ground: the Court goes; not 
for the sake of the defendant, but because they will not lend their aid to sucha 


- -plaintiff. So if the plaintiff and defendant wereto change sides, and the defend- 


ant was to bring his action against the plaintiff, the latter would then have the 


- advantage of it; for where both are equally in fault, potzor est conditio defend- 


artis.” _ - 7 | 
_On these grounds 1 must hold that the agreement sued on is unlaw- 


-» ful and therefore void. I set aside thé decree of the District Court . 


and dismiss the original suit. But as both parties are tarred with the 


same brush, each will bear his own costs in both Courts, 


*-1775 Cowp., 341 (Pollock’s_Priticiples of Contract, page 362). 


6 UPPER BURMA RULINGS. [JULY 1903. 





Contract—23. 





Before AZ. Adamson, E3q., Gasite Crvil A peal 
MAUNG AUNG GYi v, MAUNG THA GYAN, No. 66 of 1903. 


Fuly 2gth. 
Mr, C.G, S,. Pillay—for appellant, | Mr. ¥. C. Chatterjee—for respondent. a 
Held,—that an agreement by which a village headman transfers his official 
duties to another person who, in consideration of performing them, is to obtain a 
proportion of the commission, is one of which the consideration and object are 
unlawful and opposed to public policy, and which should not be enforced by a 
‘Court of Justice, | 
Appellant is a village headman. He and respondent entered into 
a contract, of which the following is a translation :— 

** On the t1th,Lazan Nayon1257,at Kanni, Twin Headman Maung Aung Gyji, 
and Maung Tha Gyan entered into this agreement, Twin Headman, Sanne 
Aung Gyi, being illand unable to carry on his duties, asks Maung Tha Gyan to carry 
on in his place the official duties of headman, small and great, the terms being 
follows :—For trvaelling expenses and other contingencies in carrying on the duties, 
Maung Tha Gyan willtake one-third of the commission. Of the balance two- 
thirds, Maung Tha Gyan will take one-third and Maung Aung oF one-third, if 
in future Maung Aung Gyi, in breach of the agreement take the whole of the com- 
‘mission, without any fault on the part of Maung Tha Gyan, he Maung Aung 
Gyi must pay to Maung Tha Gyan too/— for breach of the agreement, If Maung 
Tha Gyan does not wish to carry on the duties according to the agreement, he 
must pay 100/—to Maung Aung Gyi for breach of the agreement.” . 


This agreement was acted on for five years, and then the respon- 
dent Maung Tha Gyan sued the appellant for too/—for breach of the © 
agreement, alleging that the appellant had prevented him from per- 
forming the duties of headman, 


Neither the township judge, nor the district judge, considered that 
there was anything unlawful in this agreement, and in both Courts 
respondent has» got a decree forthe amount claimed. There can 
however be no doubt that the contract sued on, is one of which the 
consideration and object are unlawful, under the provisions of section 
23, Contract Act, on the grounds that they are opposed to public 
policy. The contract is one by whicha headman gives over entire 

control of his official duties to another person, who in consideration of 
. performing these duties is to receive two-thirds of the headman’s com- 
mission, [tis opposed to section 3 of the Upper Burma Village 
Regulation, which provides that the Deputy Commissioner is the only 
person who can appoint a headman. It is opposed to section 16B of 
the Regulation, which provides that an assignment of or an agreement 
to assign the emoluments of a headman, shall be void. It is opposed 
to the whole policy of village administration, a cardinal point of which 
is that only a person approved of and Saget by Government shall 
petform the responsible duties of head of a village, and stand between 
the villagers and the Government. If such an agreement were sanc- 
tioned by Courts of Justice as valid, the practical result would be that 
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Mavune Avac Gyr1 the office of headman could be bought and sold, a result which is. 
: Us contrary to the spirit of the existing system of village ad ministration, 
Maune THaGYAN. and which would be fraught with the greatest danger to the country, 
I am surprised that the District Judge, who is himself a Deputy 
Commissioner, should have lost sight of considerations that are so- 
obvious... | 
I must hold that the agreement is unlawful and. therefore void, and: 
I set aside the decrees of the Lower Courts, and dismiss the original. 


- suit with costs. 
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Before H. Adamson, E'sq., C.S.1, 


MA SHWE KHAN bo, { MAUNG KHAN, 


MAUNG PYAN 
Mr. F. ©. Chatlerjee—for appellants. Mr. S, Mukerjee—for respondent. 


The first defendant borrowed a cart and bullocks from appellants, went to res- 


pondent’s house; and there gambled and lost, and to raise money pledged the cart 


and bullocks to respondent. Appellants: demanded the cart and bullocks which 

respondent refused to return, and only on executing a bond for repayment of the 

amount for which they had been pledged, were.they permitted to take them back. 
_ In a suit by respondent on the bond it was 

_ #eld—that whether the consideration was the return of the cart and bullocks 

which the respondent was bound by law to return, or whether it was the screening 


of first defendant from the consequences of his criminal act, the consideration was - 


unlawful and the bond was void against the appellants. 
References :— : 
‘Pollock’s Principles of Contract, page 174. 
Chitty on Contracts, page 574. 
There.can be no doubt as to the facts of thecase. The first defend- 
ant borrowed a cart and bullocks from the second and third defend- 
pa: ea with the object of conveying himself to plaintiff- 
respondent’s village. He.went with the cart and bullocks to respond- 
ent’s house, and there gambled and.lost, and in order to raise money 
pledged to respondent the appellants’ cart and bullocks. After a day 
the appellants became anxious about their property, and went in 
_ search of first defendant, whom they found in respondent’s house. 
There they heard that their cart and bullocks had been pledged. They 
were naturally indignant, and demanded that they should be returned, 
This the respondent refused to do. Eventually a bond was drawn up, 
by which the appellants and the third defendant. made themselves 
liable to the respondent for the amount for which the cart and bullocks 
had been pledged. All three executed this bond, and the cart and 


bullocks were returned. | 

The respondent sued the appellants. and the third defendant on the 
bond, The Township Judge gave decree against the third defendant 
alone, holding that the appellants were ignorant persons who executed 
the bond without knowing its contents. In ct em the Additional 
District Judge rejected this finding, and held rightly thatthe appel- 
lants having executed the bond could not shelter themselves behind a 
“gies ignorance of its contents. Decree was given against all 
three, ‘ 
There can be no doubt that if the bond is valid the appellants are 
liable on it. The question is whether it is valid. It is not valid 
against the appellants unless it was executed for lawful consideration 
on their part. The obvious consideration was the return = cart 
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and bullocks, - Biit the first defendant had committed criminal breach 


-of trust with regard tothe cart and bullocks, whichat the time were 


in fact stolen property as defined in section 410, Indian Penal Code, 


“The-appellants were entitled to thecart and bullocks without con- 


_ sideration, and the respondent was bound by law to return them, 


The doing of a thing is not good consideration if it is a thing which. 
the party is already bound by law to-do (Pollock’s Principles of Con- 
tract; page 174). It is suggested by respondent's learned Advocate 
that the consideration was to save their friend the first defendant from 
the consequences of his criminal act. This would also be an-unlawful 
consideration as it would amount to the compounding of a non-com- 
poundable offence. in this view the case would be similarto Wad- 
fiams v. Bayley, quoted at page 574 of Chitty on Contracts, where a son 
forged his father’s name as indorser to notes, and the forgery having 
been discovered, the father agreed tu mortgage his property to the 
holders in consideration of the notes being given up, and it was held 
by the House of Lords that the agreement was void. a3 

From whatever point of view therefore the case be regarded, it must 


_be held that the bond was executed without any lawful consideration 


on the part of the appellants and therefore it is void as against them. 

The appeal must therefore be allowed. The decree of the District 
Court is set aside, and that of the Township Court restored, and the 
respondent must bear the costs in this Court and in the Lower Appel- 


late Court. 3 
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Before A. M. B. lrwin, &sq. 
KALOO RAM #. P.M, A. VENKATECHELLUM CHETTY. | 
Cioit oo 


M “. F. C. Chatézrjce,—for applicant. | Mr, H. M. Lutter,—for respondent. No. 
19°3- 


. Held—that when one person advances money to another to enable him to , 
take contracts, the fact that the former is remunerated by a share of the profits December 
does not of itself constitute a partnership. 1gth. 
| References :— 
I, LR. 4 All., page 74. 
U.B. R. rgot, Execution, page rt. 

Respondent obtained a decree against Muhammad Azim, and: at- 
tached a debt due to him by the Executive Engineer, Kyauksé. Piain- 
tiff objected to the attachment, and his objection failing, he instituted 
this suit to establish his claim. | s | 

-The plaint is very badly drawn, and does not state the basis of 
plaintiff's title to the money, but it appears from the evidence that 
plaintiff's claim is that he entered into a partnership with Muhammad 
Azim to take Public Works Department contracts on the Kyauksé 
canals, plaintiff supplying the capital and Muhammad Azim doing the 
work, the profits to be divided, 10 annas to Muhammad Azim and 6 
annas to plaintiff. Plaintiff claims that as the debt was due to the 
partners, it could not be attached as a debt due to a Muhammad Azim, 
and ‘that if the. interest of Muhammad Azim in the debt had been - 
attached, as it might be on the authority of Nizamuddinv. Toor Khan 
and others (1) it would still remain to be shown that Muhammad Azim 
had any interest init. Plaintiff alleged that he should receive the 
whole of the Rs. 500 because a large sum of money was due to-him 
by, Muhammad Azim on the partnership accounts. Os 
~' The principal issue was: whether plaintiff and. Muhammad:Azim 
were partners. For proof of this fact plaintiff relied partly on the 
records of two civil suits, namely, No. z of 1902 in the Disttict Court 
of Kyauksé, in which plaintiff sued Muhammad ‘Azim for dissolution 
of partnership and Muhammad Azim admitted that the partnership 
existed, and suit No. 175 of 1902 of the Court of Small Causes, Man- 

dalay, in which Tulsi Ram sued plaintiff and Muhammad Azim jointly 
for the value of work done for them.on the Kyauksé canals, and 
plaintiff admitted the partnership and had to pay the decree. 


(rt) U. B. R. tgor, Execution, page 11 
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The Lower Appellate Court held that the admissions made in the 
“two'suits above mentioned were irrelevant, and found the other evi- 


Viwxatecuencum dence insufficient to establish the fact of the partnership. The decree 


CHEerTryY. : 


of the Court of First Instance dismissing the suit was therefore ¢con- 


firmed. 
in this Court it is not matntained by the respondent that the re- 


cords of the former suits are inadmissible in evidence, but it is agrced 


" on both sides that they are not conclusive proof but may be considered 


for what they are worth. 

The -oral evidence, if fully accepted, establishes nothing more 
than ‘that plaintiff advanced money to Muhammed Azim to enable him 
to take contracts, . plaintiff being remunerated by a share of the pro- 
fits. This is exactly the arrangement described in section 240 of the 
Contract Act, and does not of itself constitute a partnership. The 


ee at Bhageu Lal vy. de Gruyther {2) is almost identical with the 


present case, except that there was a formal deed in which the parties 


_were expressly declared to be partners, whiléin the present case there 


is no deed. In-that:case Sir’ Robert Stuart said that -section 240 of 
the Contract Act, “(puts an-end to’the contention that plaintiff-was 
“partner of the defendant, even though he is. ignorantly called so in 
“the agreement itself and loosely and. vaguely referred to as such in 
“the: pleadings and in the judgments of both the lower Courts,” The 
decision. proceeded on this ground, though defendant had never denied 
that: he was a’ partner. I cannot find that this decision has ever béen 
over-ruled or -dissented from,:and in fact the language of the section 


' is so plain as to-require-no authority for its interpretation, 


_. *Fhe records of the two suits, ‘both of which were instituted ‘after 
the attachment, :do not.in.my opinion carry plaintiff's case any further. 
Assuming that there. was nothing collusive in them, they only show 


. that plaintiff and Muhammad Azim believed that the contract between 


them was one of partnership. It might be a partnership in everyday 
language,. but in order. to- establish the plaintiff's case it would'bs 

necessary to show that it .was.a: partnership in the ‘technical sense'in 
-which the word is-defined in the Contract’Act. ‘This they donot show. 
Plaintiff was unknown~to the’ Exeéutive Engineer, who gave the 
contracts to Muhammad Azim alone. Plaintiff did not combine his 


_ . skill.orJabour-with Muhammad -Azim’s. Muhammad Azim‘did:not 


combine his‘money.‘with: plaintiff's. Thus the essential elements of a 
contract.of partnership-were.lacking. ! 
*Fhe:application is dismissed. 


(2) 1 L. R. 4:All.;-page 74 (1881). a 
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Bofore H, Adamson, Esq, C.S/, 4 oe 
Oo. #1 © 
P. J. NARAVAN } v { MA DAW. 005% 
—_ s : ‘ MA MA GYT,. Fuly 2and. 


Mr. F. N. Basa --for applicant, [ Mr. H. N. &irjee—for respondents. es 
feld,—that-a suit by a landlord to eject a tenant from his house is governed as 
regards Court Fees by Article 17, Clause VI of Schedule II of the Court Fees 


Also—that when a particular construction of the Court Fees Act, which is 2 
fiscal enactment, in favour cf the suiter, has prevailed for many years, a strong 
' presumption in favour of that construction arises, and ny other construction, 
unfavourable to the suitor, should ‘afterwards be put upon the enactment, except 


for some very cogent reason, 


References:— 
I. L. K. 15, Allahabad 63. [, L. R. 8, Bombay 3. 
I, L. R. 15, Allahabad 363. L.. B. KR. 1902, page 303. 
I. L. R. 8, Calcutia 593.. rr Calcutta L. kK. page 91. 
I, 1. R. 8, Caleurta 280, Punjab Rec. Vol. XXII, No. 1. 


The respondent-plaintiff sued for ejectment of the applicant-defend- 
ant from a portion of his house. The cause of action as disclosed in 
the plaint is that the plaintiff leased a portion of his house to defend- 
ant at a daily rent, which has always been paid, that he gave défend- 
ant the usual notice te quit; aud that defendant refused to comply. 
The questicn in this application. is whether the pluint is properly 
stamped with a Ks, 10 stamp under article 17 (VI) of the secoud sche- 
dule of the Court Fees Act, or whether the stamp should be au valorem 
on the value of the portion of the house under section 7 (V) 1¢) of the 
Court Fees Act. * | a 

As the matter is one of difficulty and importance, and as the 
respondent was unrepresented by Counsel, Mr. Hirjee at my request 
kindly undertook to support the case for the Respondent, and | am 
obliged to him for the useful assistance that he has given. 

Hitherto in Upper Burma suits of this nature have been treated as 
coming under article 17 (VI). In Lower Burma-as appears from 
Mahomed Ebrahim v. Bhymea* the rule dating from 1884 has. been 
to treat such suits as coming under Article 17 (VI) where the title of 
the landlord is not put in issue, and as requiring an ad valorem stamp 
where the title is put in issue. The reason for the latter portion of - 
this rule, which would make the stamp on a plaint dependent onthe - 
defence is not easily intelligible. The practice was changed in 1902 
by the ruling quoted, in which a full bench of the Chief Court, dis- 
senting from B2bz¢ Nurjehan v. Morfan Mundul + and Ram Raj 
Fewart v. Girnandan Khagatt decided that the plaint should bear. 


.*L.B.R, 1902, p.303 | TC.LR, pon. | tLLR.,15 All,p. 63. 
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an. ad valorem fee on the value of the property under section 7 (V) 


_ {e), What the practice of the. Indian High:Courts may be, I have not 


been able to ascertain with the same certainty. Indeed the two rulings 


_ referred to above, one of Calcutta, and the other of Allahabad, and a 


further Allahabad ruling Radha Prasad Singh vs. Pathan Ojah* in 
which the principle laid down in the former case for the valuation of suits 
to eject tenants is approved, are the only cases bearing directly on the 


point, that after a diligent search both by the learned Advocates in 


the case, and by myself, can be discovered inthe Indian Law Reports. 
By a negative process of reasoning, however, I am inclined to think 
that such cases have been treated generally i in India as coming under 
Article 17 (VI). - Suits of this nature must be common enough cvery- 
where, and perhaps the commonest form is where a landlord has to 
deal with an impecunious tenant, who is unable to pay rent, and yet 
refuses to quit, in the hope that extreme measures will not be taken. 


’. If the subject, matter of a suit by the landlord to eject such a tenant, 


is taken to be the house, and the landlord in order to get rid’ of the 


_ tenant is obliged to go to the enormous expense of stamping the 
| plaint with an ad valorem fee, knowing full well that owing to the i impe- - 


cuniosity of the tenant he can have no hope of recovering cither his rent 
or bis costs, such a state of affairs would be regarded by the public as 


- an intolerable hardship. And seeing that two of the Indian High 


_ Courts have already pronounced . the dictum that the subject m: tt 


ter of such a suit is not the house, it is hardly conceivable that if a 
practice requiring an ad valorem [ee ‘were in existence such practice 


-would not have been contended on the strength of these rulings. If 


such a practice is in existence, one would certainly expect ima cas: of 


‘so much importance to the public, to find these rulings dissented 


from in the Indian Law Reports. But lam unable to find that they 


_have ever been questioned, and therefore I think that there are strong | 


grounds for inferring that they have generally been vide a in India, 


‘ and that the practice there accords with them. 


It thus appears. that in Upper Burma since the annexation, in 
Lower Burma from 1884 to 1902, and probably always in India, suits 
by a landlord for ejectment of. a tenant from a house have been 
regarded as coming under Article 17 (VI).. I have dealt -at some 
length with the historical question, because the Court Fees “Act is a 


. fiscal enactment, and the history of its construction is an important 


guide. towards.its interpretation. For authority on this point I refer 


to two rulings of-the Calcutta High Court, wiz,, Krshori Lall Roy v. 


Shurut Chunder t and an Anonymous case. { The first is under the 


Court Fees Act andthe second under the Stamp Act, In the first it 
-was found that a particular constructior in favour of the suitor had 
- “prevailed for nine years and it was therefore assumed that the. Govern- 


aL L. “Re ES: Aly p. 363. 4 . TLL.R. 8 Cal, p+. 593. | ‘tT L.L:R. 10 Cal, p. p. 280. 
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ment must have been well’ aware of the construction, and if being 
aware of it they had desisted for all that time from any legislative 
action to change the practice, it was 2 strong reason for believing 
that they considered the practice to be in accordance with the inten- 
tions of the legislature and it was held that a Court of Justice ought 
to be very slow in changing that interpretation to the prejudice of the 


suitor, In thesecond it was held that when a particular construction . 


has for some years been put upon a fiscal enactment in favour of the 
public, and that construction has been generally acted upon and acqui- 
esced in by the Government, a strong presumption arises in favour of 
that construction, and no other construction, unfavourable to the public 
should afterwards be put upon the enactment, except for some very 
cogent reason indeed. 

Ihave giver the closest attention to the judgment of the Chief 
Court of Lower Burma, and | respectfully venture to think that the 
Honourable Judges have, in their endeavours to define “ possession ” 
lost sight of the real difficulty in the opening clause of section 7 (V), 
Court Fees Act, which is not “ possession” but “ subject matter,” 
The judgment: first dicusses the nature of a suit for ejectmeat and 
holds that a suit for ejectment is a suit for possession, and that it is 
governed by clause V of section 7, Court Fees Act. So far Iam in 
accord with the judgment. But next it is assumed, and ‘I am 
unable to agree in the assumption, that a-suit for possession under 
clause V must fall within one or other of the sub-clauses (@) (4) (¢) 
(@) or (e) of thatclause. On the contrary I think that there may be 


suits for possession of immovable property in which the corporeal thing 


to which the suits relate, 7.¢,, the immovable property, is not the 
subject matter of the suit and that such suits would be governed for 
the purposes of Court Fees by the opening words of clause V, v#z,, “In 
suits for the possession of land, houses and gardens, according to the 
value of the subject matter,” independent of the sub-clauses (a) (4) (c) 


(Z) and (e) that follow, and this isin effect the ruling in Ram Raj 


Tewart v. Giranadan Bhagat.* 


On this view the only real and pertinent question is, whatis the 
subject matter in a suit by a landlord for ejectment ofa -tenant from 
a house, Ifthe subject matter is the house, then undoubtedly the 

laint must be stamped with an ad valorem fee under clause V (e), 
ut if the subject matter is something else, then the plaint must be 


stamped according to the value of that subject matter under the | 


opening words of clause V, or if the value is indeterminable, it must 


be stamped in accordance with article 17 (VI) of the second schedule. 
“Subject matter ’’ is not defined in the Court Fees Act, or so far 


as | am aware in any-other enactment. The trae measure of the sub- - 


ject matter is, what issought, not what the suit is. about in a wide or 


* 1, L. Ru 15, All, 63. 
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“vague sense Lakshman v. Babaji.* The Punjab Chief Court has 


repeatedly-held that the corporeal thing to which t] e suit relates is not 
necessarily the subject matter, and their remarks in Haruam Singh 
v. Atrpa Kam + are worth quoting at some length :— | 


We are of opinion that speaking generally the subject matter of a suit compri- 
ses the particular matters advanced by the plaintiff for the determination of the 


_ Court for the purpose of obtaining relief, and also the relief prayed fcrexpressly or 


by implication. We do not think that either the relief alone, apart from such 
particular matters or such matters alone, apart from the relief matter sought, can be 
held to be the subject matter for-the purpose of valuation. Stili less in our opinion 
can the subject matter be held-to be the corporeal thing to which the suit relates in 
the case of suits relating to such things. Thereasons for this view are bricily 
these. In every suit ee plain must disclose some ground for ecsortings ts the 
Court for aid, and must also claim some relief as being legally due vo him, if the 
‘particular ground advanced be established. In every suit therefore the plaintiff 
advances two matters for the determination of the suit, namely, whether ~ 
-such ground exists, and whether, if itdoes, the relief claimed is due. It seems 
tous impossible to hold that -either of these matters alorie is the subject 
matter of the suit; to the exclusion of the other, since each alike-is matter 
necessary to be determined in the suit beforea decree can be gtanted tu the 
Plaintiff. Further we think that in suits relating to corporcal things, the corporeal 
thing to which it relates is-nct necessarily the subject matter of the ‘suit, for the 
purpose of determining the value, because it seems undeniable that therc-may be 
many different suits ali relating to the same corporeal thing, which may obviously 
‘be ot different values. Ifa person alleging that he has become owner of a house 


: by purchase on payment or Rs. 10,000, sues the véndor for delivery -ol postession 


of the house, the subject matter of the suit would, according to our view, be pvus- 
session of the house as owner. But if the plaintiff alleging that he has been grant- . 
ed a'lease of a similar hotise by the owner for a-term of one month at a specified 
rent, sued for possession of the house assuch. tenant, the subject matter of the 
suit would according to our view, be possession of the house as tenant for one month, 
In both suits the subject matter is in one sense the house, and in both the plintifl 
seeks possession of the house, But we think it would obviously be wrong to 
conclude for either of these reasons that the suits weie suits of the same vaiue. 
This view. loses sight of the circumstance that in one case the plaintiff seeks 
possession with an absolute interest, andin the other with a limited interest, a 
_Circumstance which seems to us not only material, but essential in relation to the 


* ‘yaluation of the suit.” 


If the general principle thus laid down be correct, it remains to 
‘apply it to a suit by a landlord against his tenant for cjectment. We 


- must look {1) to the particular matters advanced by the plaintiff for 


- the determination of the Court for the purpose of obtaining relief, and » 


(2) to the relief sought. These combined determine the subject 


- matter. The particular matters advanced by the plaintiff are:that he 


is already in possession as owner through his tenant who by-the 
circumstances of his holding is not in a position to put in issue his. 
landlord’s title, and the relief sought isto free the house from the 
limited interests which, assuming that the particulars advanced - in the 


- plaint are true, still remains with the tenant. The subject matter 
and the valuation in such a suit are surely very different from what 


they would be in-a suit for possession as owner. 


_ #1.L,R., 8, Bom., p. 3t. | 41887 Punj. Rec. No, 1. 
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I-am fortified in this opinion by the statement of the Objects and 
Reasons for the Court Fees Act of 1870. 1am not forgetting that it 
is inadmissible to construe Acts by the proceedings of the legislature 
but these proceedings are instructive if one has to consider not what 
the statute says but what the experts who framed it considered to be 
the meaning of-a term that is not defined in it. In the statement of 
Objects and Reasons I find the followi ing paragraph :— 

“The want of some fixed valuation applicable to certain classes of suits as, for 
example, suits instituted between landlord and tenant, to recover a right of occu- 
pancy, or to enforce ejectment, or suits for maintenance or an annuity, the subject 
matter of which, though not absolutely indeterminable, is certainly not susceptible 
of ready determination, has given rise to much uncertainty and variety in the 
procedure adopted by the several Courts in such cases, and the amendment of the 
existing law in this respect is felt to be urgently called for.’ 

These remarks show unmistakeably that the experts who framed 
the Act regarded a suit by a fandlord against a tenant to enforce 
ejectment as a suit of which the subject matter was not the house 
from which it was sought to eject the tenant, but as a suit which from 
the indeterminability ‘of the value of the subject matter, was one 
which they wished to provide for by a fixed valuation. 

it appears to me therefore that there is ample authority for three 
Propositions, vzz.:— 

(1) That in a suit by a landlord to eject a tenant from a house 
the house is not the subject matter of the suit. 
{2) That such a suit is governed as regards Court Fees by the 


P, J. Narayan 
v. 
Ma Daw. 


first clause of section 7 (V), independent of the subsidi- - 


ary clauses that follow. 
(3). That the value of the subject matter is indeterminable, 

As regards the first, there is the authority of the High Courts of 
Calcutta and Allahabad, and the Chief Court of the Punjab, in the 
rulings quoted, and there is the expert opinion of the framers of the 
Court Fees Act. As regards the second there is the authority of the 
High Court of Allahabad, subsequently approved, and never so far as 


I can find dissented Sc, And as regards the third there is the . 


authority of the High Court of Calcutta, the expert opinion of the 
framers of the Act, and the patent fact that there is no means of valu- 
ing such a suit when it relates to a house. And finally this coastruc- 
tion appears to me to be reasonable on the language of the Court 
Fees Act, and in view of the fact that the Act is a fiscal enactment 
and that it has been construed in this manner in favour of the suitor 
for many years in this province such construction is, in my opinion, 
one that should not be lightly departed from to the prejudice of the 
suitor. 

On these grounds I must dissent from the Ruling of the Chief 
Court of Lower-Burma, and hold that the practice in force hitherto 
should not be changed, and that a suit by aiacdlord for ejectment of 
his tenant from a house is as regards Court Fees governed by Article 
_ 17 (VI) of the second schedule of the Court Fees Act. The application 

is therefore dismissed with costs. 
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MAUNG LU GYI any MA KYE HMON » MAUNG HLA PYU anv MA 
SHWE BWIN, 


Mr, H, N. Hiryee—for appellants, | Mr. S. Mukerjee —for respondents. 





Held—that when a party sets up a contemporaneous oral agreement, as. 


showing that an apparent deed of sale was really a mortgage, unless it appears 
from the conduct of the parties and from collateral circumstances that the trans- 
action was intended to be and was treated by them as a murtgage, mere verbal 
evidence of the contemporaneous oral agreement is insufficient. We 

Held also,—that, under the same circumstances, such evidence is not admissible 
as against an innocent purchaser without notice of the existence of the mortgage, 
who merely bought from a person who was in possession of the title-deeds and 
was the ostensible owner of the property. 


References :-— 
5, W. R., 68. 
I, L. R., 4, Bom., 594. 
-I, L. Re, 16, Mad,, 80. 
I, L. R., 9, Cal., 898. 


APPELLANTS mortgaged a piece of land to first respondent, and a | 


few months later converted the mortgage into 2 sale, by a written 
document which was registered. The land was in first respondent's 
possession, and after the lapse of two years he sold it to the second 
respondent. Appellants sued the first and.second respondents for--re- 
<demption and possession of the land, alleging as their ground of action 


Civil Second 
Appeal No. &§ 
of 1902. 
Ful 
26 


' that at the time of the sale to first respondent there was an oral . 


- agreement that the land should be redeemable at option, 


The Subdivisional Judge, after hearing all the evidence tendered, 


held that the oral agreement was not proved, and expressed a doubt 
as to whether parol evidence was admissible under section 92, Evidence 
' Act, to vary the terms of the deed of sale. On appeal the District 


Judge held that evidence was not admissible to prove the alleged con- 


temporaneous oral agreement. ; 
There can be no doubt that, under certain circumstances, parol evi- 


dence may be given to prove that a deed, which is apparently a sale, 


is in reality a mortgage, but this can be done only under limitations. . 
In the leading case Casheenath Chatterjee v. Chandy Churn Baner- 


jee* it was-held that though the parties cannot show by mere verbal 
evidence that what they expressed at the time of the agreement by 
their words to be an actual sale was intended by them to be 2 mortgage 
only, yet parol evidence is admissible to show from the collateral cir- 
cumstances of the case what the real intention of the parties was, 
‘The Court will look to the surrounding circumstances and the acts and 
conduct of the parties in order to ascertain whether a document which 


* 5, W. R., 68. 
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appears on the face of it to be an absolute sale was intended to be, aud. 
in fact was, treated by the parties as aconditional saleonly. In Gaksz 
Lakshman vy. Govinda Kanjt* Mr. Justice Melvill, after pointing out 
that oral evidence may be received, indicates the manner in which it 
should be received in the following wordst— 

“The rule which, on a consideration of the whole matter, appears to be most 
consonant bcth to the statute law and to equity and justice is this, namely, that a 
party, whether plaintiff or defendant, who sets up acontemporaneous oral agree- 
ment, as showing that an apparent sale was really a mortgage, shall mot be permit- 
ted to start his case by offering direct parol evidence of such oral agreement. But 
if it appear clearly and unmistakeably, from the conduct of the parties, that the 
transaction has been treated by them as a mortgage, the Court will give effect to 
it as a mortgage and not as a sale, and thercupon, if it be necessary t* ascertain 
what were the terms of the mortgage, the Court will, for that purpose, allow parol 
evidence to be given of the original oral agreement.” _ 

Perhaps, as held by Muttusami Ayyar, ¥., in Rakken v. Alagappu- 
dayant the rule here is stated too broadly, and the absence of. corto- 
borative evidence in the shape of subsequent possession and conduct 
and other circumstances is an objection that ought to go to the credit 
cue to the parol evidence, rdther-than to its admissibility at any stage 


of the case, There is another modificatinn of the rule that, under certain 


circumstances, parol evidence is admissible to prove that a deed, which 
is apparently a sale, is in reality a mortgayve. It is laid down in 
Kashinath Das v. Hurrihur Mukerjee} aud Rakken v. Alagappuda- 
yant. The rule turns on the fraud which is involved iu the conduct 


‘of the person who is really a mortgagee, and who sets himself up as an 


absolute purchaser. The rule of admitting evidence for the purpose 
of defeating this fraud would not apply to an innocent purchaser 
without notice of the existence of the mortgage, who merely bought 
from a person who was in possession of the tille-dceds and. was the 
ostensible owner of the property. 

Now, in the present case, there are no collateral circumstances which 
indicate that the transaction. was a mortgageand notasale. In fact the 
indications are all inthe opposite direction. There was no need to con- 
vert the prior mortgage into a sale, and to bring it back to its old status of 


-a mortgage by a contemporaneous oralagreement, [heclumsy arrange- 


ment, if actually made, simply left matters as they formerle stood. 
The deed of sale recites that the appellantsdo not wish to redeem the 
land, which is inconsistent with the alleged oral agreement. . As regards 
the conduct of the parties, the first respondent proceeded to dig a well 
at a considerable cost and to make improvements.which it is not 
likely that he would have done had he been only a mortgagee, and 
the appellants sat by, and allowed him, without a word, to expend 
money on the property, and finally the first respondent sold the property 
to the second respondent, who, there is no reason to doubt, bought 
it in good faith, and it was not till after this sale that the appellants 
asserted thair rightstothe property. The appellants have not alleged 
a single circumstance that would indicate that the agreement was 





* 1.L.R:, 4, Bom., 594. | TL L. R , 16, Mad,, 80. [| f I, L.R., 9, Cal., 898. | 
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other than it purported tobe, but they have called two witnesses, who 
state that they were present when the deed of sale was executed, and 
that they heard first zespondent agree that the land might be redeemed 
“when desired. This evidence for the reasons stated above is not suffi- 
cient as against the first respondent for the purpose of. proving that 
the transaction was a mortgage, and it is not admissible against the 
second respondent, who is an innocent purchaser from the person who 
held the title-deeds and was the ostensible owner of the property. 


The appeal is dismissed with costs, 
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Before H. Adamson, Esq. 
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‘4 , THA MIAH. 
ABDUL RAHMAN  ¢ »., MOBARAK ALL 
ae a MOSHAN ALI. 
Mr. H, N.Hirjee—for appellant. [| Mr, A, C. Mukerjee—for respondents. 
Held,—that when a partnership has been constituted by a registered deed, pro- 
viso 4 to section 92 of the Evidence Act does not bar it from being dissolve by 


an oral agreement. 
Reference :— 
I, Le R., r4, Bom., 472. 

THE sole question argued in this appeal is whether a partnership 
which has been constituted by a registered deed can be dissolved 
by an oral agreement, For the in agen it has been urged, and 
both of the lower Courts have decided, that proviso 4 to section g2 
of the Evidence Act bars the admission of evidence of an oral agree- 
ment to dissolve the partnership. | 

The proviso as it applies to the case 1s as follows :— 

The existence of any distinct subsequent oral agreement to 
rescind * *  * such contract, may be proved 
except in cases in which such contract * * % 
has been registered according to the law in force for the 
time being as to the registration of documents. 

_ I may first-dispose of the argument that the oral agreement was 
admissible because the registration of a partnership deed is not 
compulsory, Registration of such a deed is optional under the Upper 
Burma Registration Regulation, and so far as section 92 of the 
Evidence Act is concerned, it is immaterial whether registration was 
compulsory or not. The deed was registered according to the law in 
force. 

But was the alleged oral agreement an agreement to rescind the 
partnership deed? To rescind means to annul or destroy.. But 
appellant does not assert that the partnership deed was annulled and 
made void. On the contrary he admits that it was in operation as 
it stands for nearly two months, and that then on account of losses 
and disagreement among the partners, a fresh agreement was entered 
into orally between the partners dissolving the partnership, This 


was a new-transaction entirely distinct from the original agreement, . 


which it was perfectly competent to the parties to enter into. It 
was not an agreement to rescind the original transaction, and pro- 
viso 4 to section 92 of the Evidence Act is not a-bar to an inquiry 
into the merits of this defence. 
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The case is.very similar to axis biler v. Kashinath* where it was 
held that when a grant had been made by a registered deed, and it 
was alleged that a a re-grant had. been made by an oral agreement, 
the alleged re-grant was a transaction entirely distinct from the 
original grant, and therefore not one falling under proviso 4 to sec- 
tion gz of the Evidence Act. - 

The appellant must therefore be allowed to prove the defence set 
up by him, The decrees of the lower Courts are reversed, and the 
case is remanded for re-hearing. ‘Costs to abide the result. 


*J. LR, 14, Bom., 472. . | 
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Before H. Adamson, Esq. 
MA THAING v. MAUNG THA GYWE, 


Mc, H, N. Hivjee—for appellant. | Mr. B.C. F. Swinhoe—for respondent. 
Held,-—-that when a decree is passed against a wife alone, the husband and wife 
‘being Buddhists, attachment by actual seizure of joint property to the extent of the 
wife’s interest is lawful. 
Held also,—that when a decree-holder exercises his right to attach the property 
of the judzment-debicr, malice cannot be inferred from surrounding circumstances 
unless it is shown that the attachment was made in an unreasonable and improper 


References :-— 
Chan Toon’s Leading Cases, pages 2, 20, 53, 105. 
2, U. B. R., 1892—1896, page 209. 

APPELLANT is the mother-in-law of respondent. Appellant obtained 
on 5th February 1go1 in the Subdivisional Court of Kyauksé a decree 
against her daughter, the wife of the respondent, for Rs. g00, which 
with costs, and costs:in appeal, amounted to Rs. 1,071-8-0. The de- 
cree was transferred to Mandalay for execution, and on 6th May rgox 
appellant applied for execution by attachment of property consisting 
of furniture, ponies and carriage, and in accordance with the order of 
‘the Court the bailiff attached the property. Respondent applied for 
‘removal of attachment on the whole property or in the alternative on 
the half, it being admitted that the property was the joint property 
of respondent and his wife the judgment-debtor. The Additional 
District Judge (Mr. Arnold) removed the attachment to the extent of 
one-half of the interest in the property. aot : ae 
_ Respondent then instituted a suit in the District Court, Mandalay, 
against appellant and herson Maung Po Hla, and claimed damages 
Rs. 1,000 for the injury caused to him by the wrongful attachment of 
his property, The grounds alleged were that the attachment by 
actual seizure was illegal; and that it should have been made by pro- 
hibitory order under the provisions of section 268, Civil Procedure 
Code, that the defendants though professing to exercise a right were 
not acting Jon@ fide in the exercise of that right, but that they acted 
maliciou ty and without reasonable cause with the object of causing 
damage, and that by reason of the attachment the plaintiff suffered 
pain of mind, and was injured in his credit, and incurred expense in 
obtaining the release of his property from attachment, The suit was 
eventually tried by the Additional District Judge;sMr. McKerron, who 
dismissed the suit against Maung Po Hla and-found for the respond- 


ent on all these points and gave decree for Rs. 1,000 damages against. 


appellant. 
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The present appeal is against that decree. The grounds urged in 

(i) that the Additional District Judge erred in holding that attach-. 
ment by actual seizure. was illegal; ) is 

{ii) that malice was ‘not proved, and that in fact the evidence dis- 
proves any malicious inteiition, and that no.malice could be presumed 
or inferred’ where the appellant: acted in the exercise of her right ta 
attach the property of her judgment-debtor, ~~ ~* we 

lt is admitted; however, on behalf of appellant that there was a tort,. 


- inasmuch as the respondent’s interest in the property was wrongfully 


attached, ‘and it is admitted that respondent is entitled to damages on 
this account, but it is alleged that the amount awarded is excessive. 
and extortionate and out ofall proportion to the injury done. 

‘As régards the first ground of Sppeel the contention for respondent 
is that the joint property of a Buddhist husband ‘and wife is in’ the 
possession of the husband, and not of the wife, and that under section. 
268, Civil Procedure Code, the attachment should have béen by: an 
order in writing prohibiting the husband from giving it over to the- 
wife. The learned advocate for the respondent, who has’ practised: 
for many yeats in the Courts of Upper Burma, has had to admit ‘that. 


he has never heard of a decree being executed against a wife in. this. 


manner, and J] must observe that such a mode of execution would not 
appear to be likely to produce any effective result. To establish the 
contention that the husband is in sole possession of the joint property, 
the following rulings are adduced :— | 
we Maung Ko and another v. Ma Me and others * 

Maung Kan Zav. Mi Ley 

Ma Thuv.Tha Buy . 

Maung On Sin v. Ma O Net.§ 

In the first ‘case it is held that the Buddhist Law recognizes the 
husband as lord of his household; that the wife cannot retain posses-- 
sion of joint property in opposition to her husband, and that so long 
as marfiage subsists the Courts cannot decree an absolute dominion 
over it to either husband or wife, but the husband rather than the wife 
is entitled to retain possession of it in trust for both. “In the second. 
it is held that so Jong as the marriage subsists the wife cannot claim 
exclusive possession of the joint property. In the third it is held that 
a husband cannot sell or alienate joint property without the consent: 
or against the will of the wife. In the fourth it is held that property 
jointly owned by a Burmése husband and wife should ordinarily: be 
deemed to be in the possession of the ‘former and ;that under ‘ordinary 
circumstances the presumption would be that a sale of cattle by a. 
Burman is made with the assént of his wife and _ is valid if made to a. 


bong fide purchaser and cannot subsequently be challenged by the wife. 


ae * Chan Toon’s Leading Cases, page 2. 
+ Chan Toon’s Leading Cases, page 2c. 
+ Chan Teoon’s Leading Cases, page 53. 
§ Chan Toon’s Leading Cases, page ros. 
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These rulings certainly do not bear the interpretation that the hus- 
band is in possession to the exclusion of the wife. Their manifest 
meaning is that the husband and wife are not only joint owners, but 
joint possessors, and that for ordinary purposes the husband is gener- 
ally to be deemed the managing partner. The position of Burman hus- 
band and wife has been thus stated by the late Mr. Burgess in his judg- 
ment in U Guna v.U Kyaw Gauug.* “The property which is acquir- 
ed together by a husband and wife during coverture belongs, according 
to Buddhist Law, to each equally, and there is joint possession, but it 
seems to be held on the principle of'a tenancy in common, and not on 
that of a joint tenancy. It is not only enjoyed equally, but each is en- 


titled a half of the principal, and can take that half in the event of a 


divorce.” . 

I must therefore hold that the attachment by actual seizure was not 
illegal so far as concerned the interest of the judgment-debtor in the 
joint property. | . 

Lturn now to the second ground of appeal, which concerns the 
question of malice. And here | may at once say that the conversation 


between Maung. Po Hla and Mr. Dias, and between Maung Po Hla. 


and Maung Palaung, and theattempt to seize the earrings at Kyauksé 
are quite irrelevant, and even if relevant they would only show that 
the litigants In this case are not on friendly terms, a thing which may 
be safely predicated as hetween litigants in ninety-nine cases out of a 
hundred. The point for determination is simply whether appellant, 
who had an undoubted right to execute her decree against her judg- 
ament-debtor, did so in a proper.an] reasonable manner, or whether ir 
professing to exercise her right, she acted maliciously and without 
reasonable cause withthe object of causing damage tothe respondent. 
It must be. observéd in the first place that the decree was a money 
decree for a sum of less than Rs. 1,090, It was passed on 5th.Febra- 
ary 1901. Immediate execution of such a decree may be given on 
oral application at the time of passing the decree under section 256, 
Civil Procedure Code, Of course, that could not have been done in 
the present case as the property to be attached was not within the 
limits of the jurisdiction of the Court. But though the Code sanc- 
tions immediate execution in the case of such a decree, appellant took 
out execution only on the 6th May 1got, that is after a lapse of three 
months. I¢ is therefore clear that she allowed ample time for the 
judgment-debtor to satisfy the decree before taking action. The 
action that she took was to attach office and house furniture, ponies 
and gharries. Ithas been urged that the very fact of her having select- 


ed these items of property for attachment shows malice, as she must 


have known that they were peculiarly in use by respondent and not 
by his wife, the judgment-debtor. But it is as reasonable to suppose 
that these articles were selected because they were the best suited for 

ready realization of price. And in any cas: the respondent has not 
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attempted to: prove that there were other articles which it would -have 


been more reasonable and-proper under the circumstances to attach. 
The bailiff has proved that the attachment was conducted quietly 
without any public demonstration, and that the respondent was put 
to as little inconvenience as possible, the property not even being 
removed, but left as it was in his possession. lam unable to see the 
slightest evidence of malicious intention in appellant’s action, She 
held a decree and she had a right to execute it, She allowed ample 
time to the judgment-debtor to satisfy it, and finally as the amount 
was not paid, she attached sufficient property to Satisfy the decree, and. 
had the attachment conducted in a quiet and undemonstrative way,. 
and left the property in the respondent’s possession so as to interfere 


as little as possible with his comfort. With the exception of the 


fact that she attached -the‘whole interest in the property tstead ot 
the half interest which appertained to the judgment debtor, there is — 
nothing in the conduct of the attachment that would have rendered 
appellant liable to damages, or that can be-considered in any way 
unreasonable or improper. | | | 
There now remains to consider what damages shonld be awarded _ 
for the tort that has been admitted, namely, the attachment of re- 
spondent’s interest in the property. Itis not alleged that the value 
ofthe property attached exceeded the interest of the judgment- 
debtor in the whole of the joint property. So that no real pecuniary 
loss-could have been caused to respondent even if the attachment had 
stood. He had the trouble and expense of removing the attachment. 
Appellant’s advocate admits that Rs. 50 would be reasonable compen- 
sation and that sum I| consider ample, .I will accordingly give decree 
for that amount, though with some reluctance, as 1 consider tkat the 
claim for’ Rs. 1,000 damages in this case was most unreascnable and 
Oe packet I set aside the decree of the District Court and give 
ecree to respondent for Rs, 50 and costs on that sum in both Courts. 
Respondent must pay appellant’s cost in beth Courts on the amount. 
disallowed, Rs, o50. , 
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Before H, Adamson, Esq. 
MAUNG MYAING ». ANAMALI CHETTY, 
Mr. C. G, S. Pillay—for appellant. | Mr. 8, K, Halday—for respondent, 


Held,—that a Court to which a decree has been sent for execution has not juris- 
diction to execute such decree when itis in excess of the limits of its pecuniary 


jurisdiction as an original Court, 


References -— 
I, L. R., 7, Mad., 397- 
I, L. R., 17, Mad:, 309. 
1. L. R., 2, Bom., 155. 
1. -L. R., 16, Cal., 457 and 46s, 
Punjab Record, Vol. XAXVI, page 35. 


THERE have been conflicting rulings in the Indian High Courts as to 


whether a Court to which a decree has been sent for execution has - 


jurisdiction to execule such decree when it is in excess of its pecuni- 
ary jurisdiction és an original Court. In Madras it has been held 
that it has jurisdiction: Narasayya v. Venkata ile ge Shan- 
muga Pillatv. Ramanathan Chettz.t in Bombay and Calcutta the 


opposite view has been taken: Shri Sidheshwar Pandit v. Shy: 


_ Harthar Pandtt,t Gokul Kristo Chunder v. Aukhil Chunder Chat- 
_terjee, § Durga Charan Majumdar v. Umatara Gupta. ||. The 
various decisions have been reviewed in Khan Bahadur Nawabsada 
Shamsheve Al¢v. Mussammat Ahmad Allakdi BegamG by the Chief 
Court of the Punjab, and it was held that the Court had not jurisdiction, 
This is now the accepted view as appears in the notes on the new 
Civil Procedure Code now under the consideration of Government. 
The District Judge therefore erred in transferring the decree for 
execution cither to the Township Court, Pyinmana, or to the Sub- 
divisional Court, Pyinmana. The District Judge will now have to 
recall the execution proceedings to his own Court. But there is no 
reason why the District Judge, if he desires, should not direct that 
the proceedings in execution be held by the additional Judge of his 
own Court, who is the Subdivisional officer of Pyinmana. , 
The question arises as to what should be done with regard to the 


orders of attachment which have already been passed by the Town-. 


ship Judge. As he had no jurisdiction they are w/tra@ vires and illegal. 
This may be an important question in future proceedings, For in- 
stance, if an application for removal of any of these orders of attach- 
ment is refused and a regular suit is brought under section 283, Civil 
Procedure Code, it may be pleaded in that suit that the attachment 
was illegal ab zniitzo. , 


L. R., 7, Mad., 397. [§ LL. R., 16, Cal., 457- 


aie © 
Tt I. L.R.,, 17; Mad, 309. | Il 1 1. L, R., 6, Cal., 465. | 
TILLR. 12, Bom., 155. | 1 Funjab Record, Vol, ExxvI, page 35. 
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To save complications of this nature I niust rule that the execution 
“2 | proceedings and orders in the Township and Subdivisional Courts are 
ANAMALYCHETTY. 31] null and void-as being wtra vires, and that execution procecdinys 
ag ' * must be commenced afresh i in the District Court. 

As the respondent i is not. responsible for the transfer of the pro- 
ceedings by the District Judge, each party will bear his own costs in 


this Court. 


Mauxe Myratne 


|} 
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Evidence—Ito. 
Before H. Adamson, Esq., CSL. 
MAUNG TUN, 
MAUNG AUNG BAW, v, MAUNG PAU. 
MAUNG AUNG GYI J i es, 
Mr. H. N. Hirjee,—for Mr. C. G. S. Pillay,—for 
appellants. respondent. 7 
Held,—that where the defendant is in possession ‘of land, ard there has been 
no wrongful dispossession of the plaintiff, and the plaintiff asserts that he gave the 
defendant permissive occupation, and the defendant asserts that he obtained the 
land by gift outright, the burden of proof lies on the plaintiff to show that he gaye 
permissive occupation, and that he has a subsisting title, | 


References :— 
2, Upper Burma Rulings, 1892—96, page 371. 
2, Upper Burma Rulings, 1897—o1, fare a 
Respondent has been in possession of the land in suit since 1255, 
So far the evidence on both sides agrees. Appellant does not assert 


that respondent obtained possession through him. On the contrary. 


he says that respondent entered upon the land, which was lying un- 
occupied, of his own accord. There is no allegation of wrongful dis- 
possession of the appellant. 
Respondent was in possessicn when in 1258 he went to Arakan 
and saw appellant. There some transaction happened with regard to 


the land, but what it was it is impossible to say, because it was em- 


bodied in an agreement in writing, which was not registered, and 
which therefore cannot be proved, | 

Respondent, however, made an admission in his written statement 
that appellant had given him the land outright. It is argued that 
this admission shifts the burden of proof, that it is in fact an admis- 
sion that.appellant was in 1258 the owner of the land, and that it is 
incumbent on respondent to prove that he got the land outright. 

This contention is not in accordance with the accepted rulings of 
this Court. In Maung Myo v. Maung Hme,* where the plaintiff 
alleged a temporary gift and the defendant an outright gift, it was 
held on the authority of section r1ro of the Evidence Act, that the 
defendant being in possession was entitled to retain the land and that 
as there was no trustworthy evidence adduced by the plaintiff that the 


defendant was not the owner of the land in question, the defendant — 
was not called upon to make out a titleofhisown. Therulingsonthe 


subject were fully discussed in Maung Min Din v. Maung On Gaingt 
and it was held that where there was no wrongful dispossession, mere 


* 2, Upper Burma Rulings, 1892—06, page 371. 
t 2, Upper Burma Rulings, sSop--4068, tase 421. 
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proof of wetiovetip at some previous time would not throw the burden 


"of proof on the defendant, but that the plaintiff was bound to preve a 


subsisting title. 
There can be no doubt Rierefoce that the burden of proof lies on 


the appeilant, and this practically settles the matter, for it is abund- 
antly clear that he has brought no sufficient proof either that the land 


‘was given temporarily to respoadent,-or that the two payments of 


Rs. 4 and Rs. 10 by the respondent wete Perens as rent. 
The appeal is dismissed with costs. 
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Mortgage. 





Before #7. Adamson, Esq. Civil Second 


Appeal No, 85 
MAUNGLU GYl ano MA KYE HMON v. MAUNG HLAPYUaxpMA = of 4902, 
SHWE BWIN. | bd 
Mr. H. N. Hirjee—for appellants. | Mr. S. Mukerjee—for respondents. nef 

Merve verbal evidence of contemporaneous oval agreement, showing that an 
apparent deed of sale was really a mortgage, tnsuffictent—Such evidence not ad- 
mussible against an-innocent purchaser without notice of the existence of the 
morigage. 





{See Evidence, page 1.] 
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Jurisdiction. 





Before H. Adamson, £sq. ) 
MAUNG NYUN », (1) MAUNG PAW, (2) MAUNG KYWE., 


Mr. C. G. S, Pillayfor appellant. | Mr, ¥. C. Chatteyjee—for respondents. 
Sutt for vent of State land not cognizable by the Cevil Courts, 


See Civil Procedure, page 1. 
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Mahommedan Law. 





Before H. Adamson, Esq. 
MA KO 7, MAUNG MAUNG anp MA NY¥YUN, 


Maung Kan Bawand Mr, S. Mukerjee— 
for respondents. 


Property acquired duriig marriage under Mahommedan Law not regarded as 
partnership property— Essentials of parinership as defined in the Contract Act, 
Maung Ba and Ma Chit were Zairbuddi Mahommedans, man and wife. Maung 
Ba died and scon afterwards Ma Chit died. The respondents-plaintifis are the 
maternal urcle and aunt of Maung Ba and the appellant-defendant is Ma Chit’s 
mother, The suit concerns the estate of Maung Ba. The Additional District 
Judge found that, after deducting the funeral expenses, the estate consisted of 
Rs, 1090 in cash, and jewellery of which the value was nct sworn to, and he gave a 
decree to the respcndents for threc-fourths, namely, Rs. 75 cash and three-fourths 
of the jewellery. 7 
The grounds of appcal were— | 
(2) That Ma Chit was-entitled in her own right to-cne-half of the property 
possessed by her husbard and herself, and that only the remaining 
half of that property should have been divided in accordance with the 
rules of inheritance of Mahommedan Law. la 
{2) That the jewellery was the separete property of Ma Chit belonging to 
her exclusively and should not have been included in the estate of 
Maung Ba, j 


Mr. F.C. Chatterjec—for appellant. 


The Additional District Judge found that the property was jointly acquired by ~ 


Maung Ba and Ma Chit ee their marriage, and it was argued that Maung Ba 
and Ma Chit were in partnership and constituted a ‘firm under section 239 of the 
Contract Act, 7 : 
. -Held,—alfter referring to all the leading text-books on Mahcmmedan Law, that 
preperty acquired during marriage cannot be regarded as partnership property. 
Held also,—that there was uo partnership as defined inthe Contract Act between 
Maung Ba and Ma Chit. 


| References :— 
Ameer Ali’s Mahommedan Law, Volume II, page 17. 
Baillie’s Digest of Mahommedan Law. 
Macnaghten’s Principles and Precedents, 
Wilson’s Digest of Mahommedan Law. 
MAUNG BA and Ma Chit were Zairbuddi Mahommedans, man and wile, 


Maung Ba died and soon afterwards Ma. Chit died, 


appellant-defendant is Ma 
of Maung Ba. 

~~ - The Additional District Judge found that, after deducting the funeral 
expenses, the estate left Ly Maung Ba and Ma Chit consisted of 
JRs, 100 in cash, and jewellery of which the value was not sworn to, 
and he gave a decree to the respondents for three-fourths, namely,. 


Rs, 75 cash and three-fourths of the Jewellery. 


Chit’s mother. The suit concerns the estate 


The réspond-- 
- ents-plaintiffs are the maternal uncle ard aunt of Maung Ba, and the’ 
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There are two grounds of appeal— 
(1) That Ma Chit was entitled on her own right to one-half of 
the property possessed by her husband and herself, and 
- that only the remaining half of that property should have 
been. divided in accordance with the rules of inheritance 

of Mahommedan Law. | 


(2) That the jewellery was the separate para iphernalia of Ma Chit, 
belonging ty her exclusively and should not have been 
included in the estate of Maung Ba. 


The claim in the first ground of appeal has only an incidental 
bearing On Mahommedan law. [t is a claim of partnership under the 
Contract Act. _ It is argued that a Mahommedan wife after her marriage 
does not lose her individuality, that her property remains hers in her 
individual right, and that as regards her prope ty. she can continue. to 
exercise, after she has passed from her father's house into her hus- 
band’s. home, all the rights which the law givesto men. This is a 
general principle of Mahommedan Law as stated in Ameer Ali’s 
Mahommedan Law, Volume II, paget7. The Assistant District Judge 
has found that the property was jointly acquired by Maung Ba and 
Ma Chit ‘during their matriage in the course of their business. 
Assuming this fact, and considering the status of a Mahommedan wife, 
as related above, it is argued that “Maung. Ba and Ma Chit were in 
partnership and constituted a firm as defined in section 239, Contract 
Act, that the property acquired was partnership property, that on the 
dissolutidn of the partnership by death, the representatives of each 
partner are éntitled to one-half of the joint property, and. that conse- 
quently the estate of Maung Ba liable to division under Mahommedan 
Law is one-half and not the whole of the total estate left. If this 
cconténtion be true, if might be expected that ptecédents would be 
found. Appellant’s advocate has not been able to indicate a single 
casein which the property of deceased Mahommedanis has been treated 
in this way, and after a careful examination of Ameer Ali’s Mahom- 
medan Law, Wilson's Digest,. Baillie’s Digest, .and Macnaghten’ s 
Principles and Precedents, which até the leading text-books on 

- Mahommedan Law, I have not succeeded i in finding | a siugle case in 
‘which property acquired during marriage is regarded as partnership 
property. 

Turning now to partnérship under the Contract Act, there are two 
essentials of partnérship as defined in the Act— 

(1) an agreement betweén persons to combine their property 

labour or skill, and 

(2) an agreement to share the profits. 
In this case there is no évidence of any contract or agreément made 
‘betweén Maung Ba-and Ma Chit. There is ‘nothing but the simple 
fact of matriage; and matiiage is nt a partnership ~ as defined under 
the Act. I must therefore find that there was no. partnership as de- 
fined in the Contract Act between Maung Ba and Ma Chit. The fact 
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appears to be that this claim is based on the analogy of Burman hus- 
bands and wives who have joint ownership in property acquired 
during marriage, and to whom Zairbuddis in Burma are said to conform 
in their habits and customs. But the rights of a Burman wife are not 
due to any principle of partnership under the-Contract Act, but to the 
special tenets of Buddhist Law, which does not apply to Zairbuddi 
Mahommedans. ‘The first ground of appeal must therefore fail, 

The second ground of appeal, regarding the jewellery being the 
paraphernalia of the wife, is not supported by evidence. I agree 
with the Additional District Judge that the meagre evidence tending 
' to show that it was the separate property and the paraphernalia of 
Ma Chit is unreliable and altogether insufficient. Though its value 
has not been proved, it appears from the list to amount to a consider- 
able proportion of the total value of the estate. The appeal must also 
fail on this point. 

The appeal is dismissed with costs. 
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Negotiable Instruments—87. 


Before H. Adamson, Esq. 
MA KIiN—appellant. | C.T.L. ADAGAPPA CHETTY—respondent. 


Mr, C, G. S. Pillay—for appellant. [| Mr. A. N. ra eg respondent, 
Held,—that if a promissory note payable to order runs “I, John Brown, promise 
to pay ”’ and it is signed by Brown and subsequently before negotiation signed by 
Smith, Smith is not a co-maker, and the addition of Smith’s name is not a material 
alteration which renders the note void under section 87, Negotiable Instruments. 


Act. 
Held also,—that there is no provision in the Negotiable Instruments Act similar | 


to section 56 of the English Bills of Exchange Act, which renders a stranger (i.e., 
neither a maker nor.a holder) who signs a promissory note, liable as an indorser 
to a holder in due course. ~ 
References :— 
2, U. B. R. 1892—96, page $93. ; 
Chalmer’s Bills of Exchange Act, section 56, and page 267, page 188, 

THE respondent obtained a decree for Rs. 1,700 against Ma Kin 
and Maung Po Hla. They have appealed separately, the appeal of 
the latter being tz forma pauperis, The appeals have by consent 
been heard together. 

The suit is based on a promissory note which ts as follows :— 

On demand, we, Maung Thein and Ma Kin, promise to pay to A. L. V. R, R. 
M, Soobramanien Chetty, or order, Rs. 1,500 with interest at Rs. 1-4-0 per cent. 
per month, for value received. 

(Sd.) Maung Thein. 
(Sd,) Ma Kin, 
, ! (Sd.) Maung Po Hla. 

Maung Thein and Ma Kin were husband and wife. Maung Po 
Hla’s signature was added after Maung Thein’s death. After -Maung 
Po Hla’s signature was added the note, as it stands above, was en- 
dorsed by Soobramanien Chetty to the respondent. - 

Appellant Ma Kin contends that she is not liable because— 

(x) she signed the note a month after her husband and re- 

ceived no consideration ; 

(2) the note was materially altered by the addition of Maung 

Po Hla asa maker, without her consent, and is there- 

fore void under the provisions of section 87, Negotiable 
Instruments Act. | | 

With regard to the first contention I need only say that I agree with 

the Additional District Judge that it is altogether groundless. With 

<—"yegard to the second, the addition of a new maker is doubtlessa 

material alteration, but the question arises whether Maung Po Hla’s 

signature adds a new maker ‘to the note. Ina similar case Ko Pe 

Twev. A. L.V.R.R. M. Venketachellum Chetty * it was held that if a 

note runs “ I, A, promise to'pay” and it is signed by B as well as by A, B 


is not a co-maker. This conclusion has also the authority of Chalmers | 


at page 267 of his treatise on Bills of Exchange. No authority has 


* 2,U, B. R., 1892—96, page 593- 
| 8 
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been guoted to the contrary. I must therefore hold that Maung Po 
la is not a co-maker, that there has been no material alteration Of the 


Set ge. 
C.T. L. ADAGAFPPA note, and that there is no ground for exempting the appellant Ma Kin 


CHETTY, 


‘from liability under the note. 


The question as to appellant Maung Po Hia’s liabilities is more diffi- 
cult. The Additional District Judge says that he follows the analogy 
of Ko-Po Twe's case, quoted above, and holds that Maung Po Hla 
signed.the note.as an acknowledgment of. indebtedness. But he has 
quite misunderstood that.case, which does not bear out any such 
proposition. ; | ; 

Respondent's contention is that Maung Po Hla was in partnership 
with Maung Thein, that he guaranteed the payment of the amount 
borrowed on the note, and that though Maung Po Hila is nota co-maker 
of the note, yet the fact of his signature being on it is evidence-of the 


guarantee. 


But putting aside the note, I cannot find on the record a single 
scrap of evidence to prove that Maung Po Hla guaranteed payment. 


Nor can’I hold that there was a partnership between Maung Theis 


and Maung Po Hla. In‘fact 1 think that Ma Kia’s conduct, -and her 
letter, Exhibit 4, negative this idea, All that the evidence shows ‘as 
regards Maung Po Hlais that he meddled with the estate of Maung 
Thein after his death. In doing.so he may have incurred liability to 
Ma Kin. But this is not a suit.-bstween Ma Kin'and Maung Po Hla, - 


So far as the present suit is concerned there is no evidence whatever 


of Maung Po Hla’s liability except the fact that he signed the note, 
and this is in effect also the finding of the Additional District Judge. 

Is then Maung Po Hila liable simply on his signature ? 

There-can be little doubt, | think, that he would be liable under 
English Law. Section.56: of the Bills of. Exchange Act provides ‘that 
where a person signs a‘bill otherwise. than as drawer or acceptor, he 
thereby incurs the liability of ‘an’endorser to a holder in- due. course. 
In. Chalmer’s Bills of Exchange, page 188, the.second illustration under 


‘this section is‘as follows: ‘A note is: made payable to C or order. 


‘After issue D adds his signature thereto, to accommodate and guaran- 
tee:the maker. D is not liable as a new maker, but he is liable as an 
endorser; even if-he write his name on-the face of the note” and at 
page 267 the learned author states his opinion that if-ainote runs “ | 
John Brown, promise to-pay” and itis sizned by Smith as well a: 
Brown, Smith.though not a co-maker would be-liable as an indorser 
under. section'56:of the Act. - 

But:the Indian Act;-the Negotiable Instruments Act, differs from-the 


‘English Act; and-contaims-no provision-for the liability of a stranger. to 


the bill or-note. Section’ r5..confines the:term “indorsér” to the 
maker’ or holder ofa negotiable instrument, and the note to that sec- 
tion-in Chalmers’-Negotiable-Instruments. Actis:'as follows: “This 
section represents the English. Law‘as:far as it gues, but:it is narrower 
than the English rules-according to: which, if.2 person who is not a party. - 


ee 
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Negotiable Instruments—87. 
to a bill or note at all backs it with his signature, he thereby incurs Ma Kin 
the liability of an inderser.” There is no provision for the liability of v. 
such quasi-indorser in the Indian Act. I have not succeeded in finding © ate Paeae = 
any Indian rulings on the point, which, however, from the language of iceitaa 
the Act appears to be perfectly clear. Asthe Indian Law is applicable 
I must hold that in the absence of other evidence to prove that Maung 
Po Hla is liable, his mere signature on the note does not render him 
diable. 

The appeal of Ma Kin is dismissed with costs. The decree against 
Maung Po Hla is set aside and respondent must pay his costs and 
must also pay to Government Rs. 110, the court-fees which would have 
been paid on the memorandum of appeal if the appellant had not been 
permitted to appeal as. a pauper. 
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Before H. Adamson, Esq. 
MAUNG PE v, CHELLAPPA CHETTY., 3 October seit 
Mr. H.N. /Mirjee—for appellant. | Mr. H. M. Litter—for respondent. —— 
Coustruction of a Hundi, 


Held,—that there is no privity between the holder of a cheque as such and the 
‘banker on whom itis drawn. A having £too at his banker’s draws a cheque on 
‘them for that sum in favour of ©, The cheque is dishonoured, C hasno remedy 


against the bankers, ‘4 
Reference :—Chalmer’s Bills of Exchange, page 179, section 53. 


THE respondent is a chetty residing at Pyinmana. Maung Pe 
Maung presented to him for payment, an instrument which is written in 
Tamil and which is called by the parties a bundi. Maung Pe Maung did 
not want payment in full, and by an arrangement between him and 
respondent two sums of Rs, 20 and Rs. 30 were paid to him. The 
payments were indorsed on the document and the document was 
returned to Maung Pe Maung. Thereafter Maung Pe Maung went to 
respondent and said that the hundi had been lost and asked him to 
stop payment. 

Soon after, the — was presented to respondent for payment by 
appellant. Appellant alleged that he got the hundi from Maung Pe 
Maung for-consideration, but respondent refused payment, Hence 
this suit, which is brought by appellant against the respondent for 
Rs, 450, the amount stil] due on the document. 

The document, which is in Tamil, has been admitted on the record 
without a translation, which was very wrong. A translation has now 
been produced, w hich i is.accepted by the advocates of both parties, 


It is as follows :— 


Mandalay Rs. 500 


No. 5. 
Ms A, R. 
On demand. 


18th October. t901, at Mandalay. 
Credit from O. A, firm, debit to V. A. R, firm, Rs. 500, 
The said rupees five hundred to be paid on demand to the bearer of this, by 
Chellappa Chetty of our firm at Pyinmana, and to be debited, 


Pilava year. (Signed)  V. A. R. Subramanyan Chetty, 
Arpigay month Agent, 
2nd day. 


The indorsements are— on a one anna stamp, 
Seal of V. A. R. firm, Mandalay.. Signed O. A. 


Paid Rs. 20 on 19th October, 
Paid Rs. 30 on 20th October. 
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The Township Judge dismissed the suit for reasons that are not. 
very clear. The Additional District Judge dismissed the appeal on the 
ground that a suit dees not lie against respondent, and thal il shoul: 
have been brought against Subramanyan Chetty, the drawer of the bill 
or Maung Pe Maung, through whom the a ree anil lo possess 


. the bill. 


_ In second appeal the points saiged are— 

(1) Ifthe document is regarded as a bill of exchange the re- 
spondent, by making | part payment and indorsing the pay- 
ments thereon, accepted the bill, and is liable thereon. 

{2) If the document be regarded as a cheque, it is payable to 
bearer, and respondent being the banker on whom it was 
drawn, was not entitled to refuse payment to the bearer 
-on mere representations made by Maung Pe Maung. 

The first: point is not tenable. Respondent neither signed the bill 


- nor signed the indorsements, and without his signature he cannot be 


liable as an acceptor. 

As regards the second point T have ‘no doubt whatever that the 
document is simply:a cheque drawn by the Mandalay firm of V. A, R.. 
on their Pyinmana agency, and payable to bearer. Omitting the 
word “credit from O. A. firm, debit. to—V. A. R. firm’ w hich are 
mere verbiage, the decument 1 is on the face of | if plainly and unmistake- 
ably a cheque. It has not been treated exactly as English bankers 


 treat-cheques,. it has been part-paid and returned for future present-: 


ation at the desire of the holder. But this is probably a. matter of 


- custom peculiar to chetty bankers, and does not in any way affect the 


case. 
Respondent has admitted that it was not for want of funds of the 
drawer that he declined to. cash the cheque. 
‘There appears therefore to be only one question for determination. 
When a cheque payable to bearer is drawn ona bank, and ‘the bank 


. though it has sufficient funds of the drawer applicable to the payment 


of the cheque, declines to pay it, is the bank liable in a suit by the 
holder of the cheque? » 

The answer to this. question is quite clear and beyond doubt. In: 
Chalmers’ Bills of Exchange, page 179, the fitst illustration to section. 
53 of the Bills of Exchange Act is as follows: “ A having £100 at his- 
bankers draws a cheque on them for that sum in favour of C. The 


_ cheque is -dishonoured. C has no remedy against the bankers.’ . Sec. — 


tion 31 of the Negotiable Instruments Act provides that the drawee of 
a cheque having sufficient funds of the drawer in his hands, properly 
applicable to the payment of such cheque, ‘must pay the cheque when 
duly required to do so, and in default of such payment must compen- 
sate the drawer for any loss or damage caused by such default. And a. 
note to that section in Chalmers’ Negotiable Instruments Act states 

that there is no privity between the’ holder of a cheque as such and 

the banker on whom it is drawn. It is therefore clear shah ee ame | 
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toa holder of acheque that has been: dishonoured is against the drawer 
and not against the drawece who refuses payment. 

What may be the relations between the V. A, R. firm in Mandalay 
and Chellappa Chitty in Pyinmana it is impossible to say. . He is de- 
scribed in the cheque as “‘of our firm at Pyinmana.” But this suit can- 
not be regarded as one against the VY. A. R. firm of Mandalay, simply 
because Chellappa Chetty is their agent. It does not profess to be 


such. It is simply a suit against Chellappa Chetty, a banker in Pyin-. 


mana, for payment of a cheque which was drawn on him and dis- 
honoured, and it must be held for the reasons stated above that the 
suit is bad and does not lie. 

‘The appeal is dismissed with costs, 


———— 
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Before 1. Adamson, E59. 


In the matter of an application by N. N. GHosH. 
Mr. //, M. Litter—for applicant, | 
Weld —that it isa recognized practice and is not contrary to law, for an advo- 
‘ate who is prevented by sufficient cause such as sickness or engagement In 
another Court, from appearing and conducting a case, to transfer.his brief orally 
to another advocate. 
References -— 
Sections 36 and 39, Civil Procedure Code. 
I, L. R., g All, 613. 
1, L. R, 20 Bom., 293. 
I. L. R., 2: Bom., 654. 
U. 3. R. 1900, Power-of-attorney, page I. 


IN asuit in the Small Cause Court, Mandalay, Mr. Dutta, a duly - 


licensed Advocate, was retained for the plaintiff, and he fled a power- 


of-attorney authorizing him to act. Mr, Dutta was not able to appear | 


on the day fixed for the hearing; and he instructed Mr. Ghosh, another 
duly licensed Advocate, to hold his brief and to represent him. No 
_ objection was raised by either party to the suit, but the Judge refused 

to allow Mr. Ghosh to appear without filing a separate power from 
the plaintiff. It was represented that it had been the invariable 
practice in the Judicial Commissioner's Court and in the Courts sub- 
ordinate thereto, to allow an advocate who was prevented by: sufficient 
cause, such as sickness or engagement in another court from. appearing 
and conducting a case, to transfer his brief orally to another adyocate, 


The learned Judge, however, ruled that the practice was contrary to law © 


as contained in sections 36 and 37, Civil Procedure Code. He, no doubt, 
meant sections 36 and 39, which contain the provisions referred to. 
The question raised kas been fully discussed in Mataazn v. Ganga 
Baz,* Sktvdavaly. KhetuGangut and aie v. Bin Shetteppa.t 
In the first case there was a rule of the High Court permitting an ad- 


vocate 'o transfer his brief orally under exactly the same circum-. 
stances as the present case, and It was sought to. declare that rule to - 
be ultra wires, because it was inconsistent with sections 36 and 39,- 
Civil Procedure Code. The reported proceedings show that the judges ° 


were disinclined to hold that there was anything in the rule inconsist- 
ent with sections 36 and 39. But.it appeared that the rule was 
authorized under section 635, Civil Precedure.Code, a section which 
applics only to charteréd High Courts, and which provides that 
“‘ nothing in this Code shall be deemed to interfere with the power of 
the High Court to make rules concerning advocates, vakils and 
attorneys.” As the High Court had such power, notwithstanding 


——i os 
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anything that might be contained in sections 36 and 30, tluscase docs 
not settle the question except in so far as chartered High Courts are 
concerned, : 

In the second case * the applicant was cne of two defendants in a 
suit in the Ccurt of Small Causes in Bombay. He and his co-delend- 
ant appointed separate pleaders to conduct the case. On the day of 
hearing the applicant could not attend personally, because he was. 
obliged to appear in the Police Court to answer a complaint lodged 
against him by one of the plaintiffs. His pleader being also engaged 
elsewhere requested the pleader of the other defendant to hold his. 
brief and to conduct the case for both defendants. He did so,-anda 
decree was passed against both defendants, The applicant applied 
for a new trial on the ground that he had not been represented at the 
hearing. The decision of the High Court was that the applicant’s. 


_ pleader could not delegate his authority, and that the pleader who. 


held his brief had no authority as required by section 39, Civil Proce- 
dure Code, to represent him at the hearing, and that, therefore, the de- 
cree was ex-farte. But this case is clearly distinguishable from the 
one now under consideration, inasmuch as the applicant did not ac- 
cept the substituted pleader ; and being prevented by an act of the 
opposite party from attending the court in person, had not an.oppor- 


_ tunity of objecting. “But | observe that in most of the powers-of-attor- 


ney filed by advocates in this court there is a special clause enabling 
the advocate to appoint a substitute, and I doubt whether, in face of 
such a clause in the power-of-attorney, a party to the suit who had 
executed that power-of-attorney could raise a subsequent objection, 
such as was done in the Bombay case referred to. 

In the third case + apleader of a subordinate court appointed 


‘another pleader to appear fer him, and the Judge refused to recog- 


nize the appointment and held that the party was not represented. 
The decision in the previous cases were reviewed, In this case as 
in the fist, there was.a rule of the High Court that a pleader may ap- 
point another pleader in his behalf, and that, in such case, the hearing 
will proceed unless the Court see reason to the contrary. The conten- 
tion as ‘in the-first case was that the rule was w/fra vires, as being in- 
consistent. with the provisions of sections 36 and 39 of the Civil Pro- 
cedure*Code, The.rule had been framed under section 652, Civil Pro- 
cedure Code, which provides that any rule framed thereunder must be 
consistent with the Code. It was held that the rule was nct inconsist-. 
ent with sections 36 and 39. I quote a portion of the judgment of | 
Farven, C. $. not only as showing that the practice is not inconsistent 
with law, but as indicating the limitations under which it may be rea- 

** We must now consider whether the rule can stand having regard to sections: 
36 and 39 of the Code, Section 36 is an enabling section and. Comtting refer-. 
ence to authorized agents, with which we are not now concerned).enables any ap- 

earance, application or act which is required or authorized to be done by a party. 
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to be done by a pleader duly appointed to act in his behalf. Section 39 prov‘des 
that the appointment cf a pleader to make or do any appearance, application or 
act, shall be in wriline and filed in court. ‘The result is that a pleader whose 
appointment Is in writing: aud filed in court can appear for his client, just as the 
client can do himself. Wecannot see, asthe Allahabad High Court could not 
see, anything inconsistent with that enactment in a rnle which authorizes a pleader 
(without ceasing to he: responsible to his client) to ask another pleader to hold a 
brief forhim. ‘Uhis is what the rule docs hy way of proviso to the section, ‘ pro- 
vided that a pleader may appoint another pleader to appear in his behalf, and in 
such case the hearing will proceed unless the { ourtsee reason to the contrary.’ 
The section regulates the mode in which a party must appoint a pleader, The 
rule provides how in certain cases the pleader so appointed may, with the leave of 
the Court, transact the business with which he is so entrusted. The rule was 
passed to facilitate the work of the Court, and toobviate the unnecessary post 

onement of cases, and is one which has, we believe, worked well. For many years 
_ It has been in existence without objection being made to it. As to the objections 
now made to it by the District Judge, they refer more to its possible abuse than to 
its legality; with reference to them it must be remarked that the ruleis merely 
permissive with the leave of the Court, If a client objected the Court would 
doubtless scc reason to the contrary, and so if itt-considercd that the rule was 
being abused. It was certainly never intended to allow experienced pleaders to 
transact their client’s business by the agency of inexperienced juniors, but only to 
avoid unnecessary adjournments in unimportant matters, when the pleader en- 
gaged by the party is temporarily absent.” 


lt has thus been authoritatively ruled that there is nothing inconsist- 


ent with the provisicns of the Civil Procedure Code in permitting 
one advocate to hold the brief of another. If the practice were 
prohibited in Upper Burma it would cause infinite inconvenience. 
The bar in Upper Burma is limited, and first-class advocates are 


scarcely to be found elsewhere than in Mandalay, They have to- 


accept briefs to appear in distant places, and I havé no doubt that 
they have often to leave at so short a notice as to render it impossible 
to communicate with their clients, who may be living any where in 
Upper Burma. What is to happen when these clients appear on the 
days fixed for their cases ; are they to be left to fight their own cases 
without the assistance of an advocate, or are the Courts to be in- 
convenienced by the postponement of cases until the proper advocate 
returns? Or suppose an advocate is engaged in one court while a 
case Of his called in another. Is his case to be dismissed or decid- 
ed ex-parite because he is not present himsclf,"as would be the neces- 
sary consequence of his absence if he is prohibited from instructing 
another advocate to act for him or even to move an adjournment for 
him. Such a condition of affairs would be intolerable and, I venture to 
' say, has never been acted onin any jadicialsystem. It has been ruled 
_ by my learned predecessor in Maung Lat vy. Maung Ték* that 
it is not the practice of this court, and should not be the practice of 
any. subordinate court, to allow advocates to expect cases to be ad- 
jOurned as a matter of course merely because they are unable to 
attend, being engaged elsewhere, and that it is ordinarily the duty of 
an advocate to be present, or to make. suitable arrangements for the 
_ conduct of the case. The only manner in which he can usually do so 
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N. N. Guosu, is to transfer his brief to another advocate. Such has been the 
APPLICANT. practice in this court and in the courts in Upper Burma since they 
were first constituted, and I am informed that it has also been the 
invariable practice in Lower Burma. It has been shown that it is not 
inconsistent with the Civil Procedure Code, and that as regards. the 
convenience of all concerned —judges, advocates and litigants—il is a 
necessary practice, As such, the practice should continue to be per- 
mitted by all Courts in Upper Burma, subject, of course, to the limita- 
tions that may be necessary to prevent its abuse, But for my own 
part I have seen no indication that the practice is abused in Upper 
Burma. 
I find that the learned judge of the Small Cause Court exercised his 
discretion unsoundly in refusing to permit Mr. Ghosh to appear for 


Mr, Dutta. 
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Before H. Adamson, Esq. 


EBRAHIM MAHOMED PATAIL (nv ursarrornsy Mutia Anput Ranim) 
ov. Si. M.M. ARUNACHELLUM CHETTY, 


Messrs. Lowrs and Liiter—for Re- 


Messrs. Cowasjee and Hirjee—for | 
spondent. 


Appellant. 

Power-of-attorney—Construction of —Siz general principles—Eff ect of fraud on the 
part of the persons dealing with the agent. 

f¥eld,—that the principles applicable to the construction of all powers-of-attorney 


are— 
- (1) Language, however general in its form, where used in connection with a 


oa" : : . F 
particular subject-matter, will be presumed to be used in subordination to that. 


matter, and is to be construed and limited accordingly. 


_ (2) Powers-of-attorney must be construed strictly, ¢.r,, where an act purporting: 


to be done under a power-ol-attorney is challenged as being in excess of the 


authority conferred by the power, it is necessary to show that, on a fair construction. 


of the whole instrument, the authority in question is to be found within the four 
corners of the instrument, either in-expressed terms or by necessary implication. 

(,) When one is dealing with an agent, it is his duty to ascertain the extent of 
the agent’s power. Where he knows that there is a power-of-attorney, he is liable 


for icenorance of its contents, ° 


gno : , 
(4) Ifthe act of the agent is by express terms or by necessary im plication authoriz-- 


ed in the power-of-attorney, it will bind the principals as against persons dealing with 


the agent in good faith, notwithstanding that the agent may have acted fraudu-- 


- lently. 
(5) Where the power is given to an agent to sign promissory notes or to accept 


bills for a special purpose, persons dealing with the agent must see that it is done- 


only forthat purpose. 


(6) General powers are not to be construed in such a way as to give a power of 


borrowing, if that power is not expressly stated. 


References :— 
7 Barnwell and Cresswell, 278. 
Moore’s Indian Appeals, r. 
|. L. R., 8 Cal., 934. 
I. L. R., to Cal., gor. 
Appeal Court, Chancery Appeal 
Cases (1893), 170. 

THE respondent sued for principal and interest on a promissory- 
note for Rs. 35,000. The promissory note is signed by Ismail Mahomed 
Patail thrice, first for himself, second for his brother, the appellant,. 
under a power-of-attorney, and third for Fatima Bee, under a power-of- 
attorney. The suit was brought against Ismail Mahomed Patail’ 
appellant, and the representatives of Fatima Bee, who is dead. 
Appellant is a student in England, and before leaving this country he: 


_ Cases (1901), 179. 
L. R. Chancery Division, 261 {rgor). 
L. R. 5, O..B, 422, 
I. L. R., 8 Cal., gst. 





executed a power-of-attorney in favour of his brother Jsmail Mahomed: . 


Patail. The latter has absconded, and it is not denied that in borrow— 
ing the money he committed a fraud on appellant. 

Appellant’s defence, as disclosed in his written statement, is that 
the power-of-attorney gave no authority to Ismail Mahomed Patail to- 


Appeal Court, Chancery Appeal. 
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6 raise a loan ; that appellant received none of the money, and that .. 
2. Ismail Mahomed Patail, in executing the pro.nissory note for him, acted 

S.R. M. M. fraudulently. 3 
AARUNACHELLUM The Additional District Judge gave decree for the respondent on 
CHETTY.. the ground that the power-of-attornéy authorized Ismail Mahomed 
Patail to sign promissory notes for the appellant ; that the respondent 
dealt in good faith with Ismail Mahomed Patail, and that, therefore, as 
regards the respondent, the appellant is bound by the promissory 
note, notwithstanding the fact that Ismail Mahomed Patail betrayed 


his trust. 
The power-of-attorney contains 19 clauses, and, put briefly, the 


powers given are— 
(1) to manage the principal's movable and immovable property; 
(2) to let houses and land; 
(3) to accept surrender of leases and make arrangements with 
tenants ; a: ! 
(4) to repair and build houses; 
(5) to insure houses ; : 
(6) to appoint agents and servants for the management of the 
property and to pay their wages ; | 
(7) to collect income, rents and dividends ; 
(8) to:sell property, including Government promissory notes ; 
(9) to invest all monies in the purchase of immovable property 
“ in Rangoon or of shares of bazaac companies in Rangoon ; 
(Then comes the clause on which the respondent relies and which I 
quote in full.) : ee - 
(10) to operate on my account with the Bank of Bengal, Rangoon, 
and to sign, endorse and negotiate all hundis, cheques, 
drafts, bills and other mercantile documents ; 
(11) for any of the above purposes to sign agreements, leases, 
conveyances and other documents; | ? ) 
(12) toregister deeds; . 
(13) to act in proceedings before the Registrar of Town Lands ; 
(14) to-sue and defend suits; - 3 4 
(15) to compromise suits and submit to arbitration ; 
(16) to deal with insolvent debtors ; 
(17) to appoint-advocates.; _ 
(18) to verify plaints and to sign documents ; 
(19) to appoint substitutes. | 
Respondent contends that clause (10) gives power to sign promis- 
sory notes, and-therefore to borrow money at large, while appellant 
asserts that the words “to sign, endorse and negotiate -all hundis; 
cheques, drafts, bills and other mercantile documents”’must~ be—con-’ 
strued as-subordinate to the first words of the clause “ fo opetaté on my 
account with the Bank of Bengal, Rangoon,” and as subordinate to 
the general abject of the power, which is simply to manage the prin- 
cipal’s. property, and that they do not authorize he agent to raise 


doans: 


| 
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There are three principles. applicable to the circumstance of this ESRAHIM 
ease which admittedl) apply to the coustructioa of all powers-of- Masomep PatTarn 
attorney : (1) language, however general in its form, when used in go p M M 
connection with a particular subject-matter, will be presumed to be Arunacaettus 
used in subordination to that matter and is to be construed and ~- CuHerry. — 
‘limited accordingly ; (2) powers-of-attorney must be construed strictly, | 
4.@., where an act purporting to be done under a power-cf-attorney is 
-challenged as being in excess ol the authority conferred by tie power, 
itis necessary to show that, on a fair construction of the whole instru- 
ment, the authority in question isto befound within the four corners 
.of the instrument either in express terms or by necessary implication ; 
-and (3). when one is dealing with an agent, itis his duty to ascertain 
the extent of the agent’s power, Where he knows that there is a 
power-ol-attorney he is liable for ignorance of its contents. __ 
The following cases have been quoted and discussed as having a 
bearing on the present case... - | 
Attwood v. Munnings.* This case gives onli the assistance of 
-enunciating the general principles stated above. 
Bauk of Bengal v. Macleod The payee of promissory notes of 
the East India Company, by a power-Of-attorney authorized his 
-agent at Calcutta to “sell, endorse, and assign” the notes. The notes 
“were transferable by endo-sement payable to bearer. The agent bor- 
. rowed money from the Bank of Bengal, and, in fraud of his principal, 
-endorsed the notes as attorney for the principal and deposited them 
with the Bank as collateral security; at the same time authorizing the 
‘Bank in default of payment to seli the notes and recoup themselves. 
The agent became insolvent-and made default, and the Bank sold 
‘the notes. It was held that the endorsement of the notes by the 
agent of the payee to the Bank was within the scope of the authority 
siven to-him by the power-of-attorney, and that the payee could not 
- .recover in detinue against the Bank. 
Watson v. Fonmenjoy Coondoo.{ ‘Uhis is a case somewhat similar 
tothe last. The agent acted in fraud of the principal. The power- 
of-attorney gave authority to “negotiate, make sale, dispose of, assign 
.and transfer” certain Government securities standing in thé plaintiff's 
name, Theagent pledged the:securities for an advance of Rs. 19,000, 
-and at the sime time, as attorney for the plaintiff, executed a promis- 
-sory noté for the amount of the loan Ina suit to recover the Govern- 
- ment securities, it was held: that the power-of-attorney gave no 
-authority to plege, and that the -plaintiff was entitled to a decree. 
The ‘case was‘distinguished from the Bank of Bengal vy. Macleod; 
‘inasmuch as the powwer-of-attorney did:not contain in express words 
power to endorse. 
Bryant, Powis and Bryant, Limitedv. La Banque du Peuple.§— 
The power-of-attorney authorized the agent:to enter into contracts or’ 





+ 7, Barnwell and Cresswell, 278, | + s, Moores’s Indian Appeals, 1 - a 
*].L. R, 38 Cal., 934, and the Privy Council appeal in the same case, I. L.R, 
ao Cal, got: . § 1893 A. C., 170. : 
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engagements for three specified purposes: (1) the purchase or sale of 
goods, {2) the chartering of vessels, and (3) the employment of agents 
and servants, and, as incidental thereto or consequential thereon, to do. 
certain specified acts and other acts of the same kind as those speci- 
fied. Among these was included the power to endorse bills, but not 
the power to borrow money. The ayent in fraud of the company 


borrowed money from the Bank, and, as collateral security, deposited. 


promissory notes drawn by a third party in favour of the company, and 
endorsed per procuration by the agent. ‘Before they became dué the 
company gave notice to the bank disclaiming liability. In an action 


by the Bank decision was given in favour of the company on the 


authority. 


eround that, if the instrument be read fairly, it does not authorize the 
agent to borrow money on behalf of the company. 

Bryant, Powis and Bryant, Limited, v. Quebec Bank.*—This case 
is concerned with the same power-of-attorney, The action was 
brought upon two bills of exchange endorsed in the name of the com- 
pany by the agent per frocuration, and discounted by the Bank in the 
ordinary course of business, The company was held to be liable on. 
the ground that the power-ol-attorncy gave the agent authority to 
endorse bills, and that abuse of authority and betrayal of trust by the 
agent cannnot affect bond fide holders for value of negotiable instru- 
ments endorsed by the agent apparently in accordance. with his. 


Facobs v. Morris:+—Here also the agent acted fraudulently, The | 
plaintiff gave to the agent a power-of-attorney to buy goods for him. 
in-connection with his business either for.cash or On credit and “ where. . 
necessary in connection’ with any purchases made on my behalf as 
aforesaid or in connection with my said business,’ to make, draw, 
sign, accept or endorse any bills of exchange or promissory notes. 
The agent purchased from the defendant cigarsto the value of 
41,070, in payment of which he gave bills of exchange accepted by- 
him. for the plaintiff. The agent also. borrowed £4,000 from the 


| defendant purporting to act on behalf of the plaintiff, and accepted 


bills of exchange to that amount in his own name fer pro the 
plaintiff. The action was for an injunction to restrain the defendant 
from negotiating.the bills for £1,070 and £4,000. It was held on the: 
construction of the power-of-attorney that plaintiff was liable for the 
bills of exchange for £1,070 given in payment of goods, but not for: 
the bill for £4,000 given in order'to raise a loan. . . 
The gist of these cases may be stated briefly as follows: In: Bank: 


| of Bengal v. Macleod the act of the agent was within the scope of . 


the power-of-attorney, and therefore it could not be held to depend on. 
the purpose for which the agent performed the act. In Watson v. . 
Fonmenjoy Coondoo the act of the agent was not within the scope of 
his authority, and was therefore held tobeinvalid. In Bryant, Powis 
and Bryant v. La Bangue du Peuple the act of the agent in endor- 
sing the notes was within his authority, but he had no authority to 


#1893 A.C, 17. | trgor L. R. Chancery Division, 261, 
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borrow, and the Bank was not entitled to hold the notes as security for © ESRAHIM 


aloan. The agent’s action was therefore held to be invalid. 
Bryant, Powds and Bryant v. Quebec Bank the power-of-attorney 
authorized the agent to endorse the notes and discount them, and his 
act was held to be valid. In facobs v. Morris there was authority to 
give bills for a particular purpose. In the case where they were given 
for that purpose the agent’s act was held to be valid. But in the 
case in which they were given for another purpose it was held to be 
invalid. Moreover, throughout these cases there runs the- underlying 
priuciple that general powers will not be construed in such-a way as 
to give a. power of borrowing, if it is not expressly stated. And 
indeed in Facods v. Morris | find this enunciated by Farwell, ¥., as a 
general principle, on the authority of Harper v. Godsell.* -1 have 
referred to this case and I think that the learned Judge has given a 
wrong refereuce, but 1 have no doubt that the principle enunciated 
by him ts correct 

From these cases, in addition to the three general principles already 
stated as applicable to the construction of powers of attorney, three 
further principles may be deduced, ozz.— e, 

{4).1f the act of the — is by express terms or by necessary 
implication authorized in-the power-of-attorney, it. will bind the princi- 
~pal as against persons dealing with the agent in good faith, notwith- 
standing that the agent may have acted fraudulently. _. 

(5) Where power. is given to an agent to sign promissory notes or 
accept bills for a special purpose, persons dealing with the agent must 
see that it is done only for that purpose. | , bi 

(6) General powers are not to be construed in such a way as to 
give a power of borrowing, if that power is not-expressly stated. 

I will now endeavour to apply these principles to the present'case. 
To begin with, it may be noted that the question discussed in the 


judgment, asto whether respondent saw the power of attorney, is quite . 


irrelevant. He is bound equally whether he saw it or not. This is. 
the third principle enunicated above. The clause on which the 
respondent.relies as the authority for signing the promissory note is 
clause ro. If this clause be omitted, there is not a single clause in the 
whole document that.can bear any construction except that the agent 
was appointed merely for the purpose of managing the estate of the 
principal. And with regard to the income of the estate he is bound 
down to safe ‘investments, the only ones allowed being immovable 
property and shares of bazaar companies in Rangoon. He is allowed 
to sell property, as no doubt would be absolutely necessary in the long 
absence of the principal, but he has no. power to buy property with 
the exception of the investments mentioned above, and those only 
with the income of the estate. In fact the tenor of the. whole docu- 


ment is to give the agent powers to manage the property as a prudent 


trustee would do, and to invest the income in a safe and unspecula- 
‘tive manner. Clause 10 gives power “ to operate on my account with 
*L. Rus Q. 6.,422. : | 
: 9 
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‘abs EBRAHIM the Bank of Bengal, Rangoon, and to sign, indorse and negotiate al] 
MAHOMED PATAIL hundis, cheques, drafts, bills and other mercantile documents.’’. 

SRM. M. . There has been.some discussion. as to the meaning of the term 
Arunacnettum “ operate with the bank,” In my opinion the only meaning that can 
Cuetry. be assigned to it is to carry on the ordinary incidents of a banking 
account. It is contended for respondent that it has a wider meaning, 
and that it authorizes the agent £2 enter into speculations in which he 

‘would .be financed by the Bank, If this meaning be accepted, it 

appears to me that it makes the case all the stronger for the appellant, 

for, ifthe power expressly authorizes as between the principal and 

agent the raising of loans froma particular bank, it by implication 

prohibits the raising of loans elsewhere, and the words “sign, endorse, 

and nezotiate all hundis, cheques, drafts, bills and other mercantile 
_ documents” which in themselves are applicable to transactions with the - 
bank, cannot be held to give a power to go past the bank and raise 

loans by these instruments at large. ‘This 1s the first of our six princi- 

ples, But I can see no reason for straining. the phrase “ operate with 
the bank’’ by importing into it any powcrs of speculation, and I think — 

that there can be no doubt that it simply means to keep a banking 

account for the principal, and that it is consistent with and ‘similar to 

all the other prudent powers given in the document. Accepting this 
interpretation, is it to be assumed that in a document of nineteen 

clauses, eighteen and a half of which bind the agent by the most 

cautious and judicious powers for the management of the estate, the 

words “sign, endorse, and negotiate all hundis, cheques, drafts, bills 

_and other mercantile documents ” in the remaining half clause are to 

render nugatory the precautions elaborated in the rest of the docu- 

ment, and enable the agent to dissipate the whole estate by a stroke 

of his pen, as he has probably done in the present case. That would, 

in my opinion, be a most unfair, and, in view of the rest of the docu- 

‘ment, an-impossible construction of the clause. The words are in 

themselves interpretable as authorizing transactions necessary in deal- 

ing with the management of an estate, and for that purpose keeping a: 

banking account, and it appears to me that, on a fair constructioa of 

the power-of-attorney, they cannot be held to authorize the signing of 

promissory notes for the purpose of raising loans. The words in ques- 

tion do not give powers at large but powersto carry into. effect the 

declared purposes of the power-of attorny, and following Facods y, 

| Morris and the second, fifth and sixth principles enunciated aboye, 

the appellant canuot be held to be liable on the promissory note. 

These reasons alone would be sufficient for a decision. But as 
regards the greater part of the ar ount sued for, the present case-also’ 

rests on a broader ground. In all the cases quoted the good faith of 

the person dealing with the fraudulent agent has been assumed. But 

if that person were also a party to the fraud, there can be no doubt-as 

to what the result would be. It was expressed by Garth, C. ¥,, in a 

case quoted above, Watson v. Fonmenjoy Coondoo.* In that case it 
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awas not held eventually that there was a fraud on the part of the 
defendant, and, as has been shown above, the final decision was based 
on another ground. But Garth, C. J., had that opinion and he held 
that the plaintiff had a right to unrip the whole transaction. In the 
present case, in the arguments in appeal, the good faith of the respond- 
nt was impeached, and in reply it was contended for respondent 
that if fraud be alleged it should have. been pleaded as a defence 
in the written statement. But to this there is a complete answer on 
Jace of the record,.though it is but fair té.say that it was left for me 
to discover, and was not indicated by the learned advocate for appel- 
Jant. [ also observe, strangely enough, fraud on the part of the 
espondent is not mentioned in the memorandum of appeal. In the 
plaint the respondent did not disclose the nature of the transaction. 
‘He merely alleged that there was a promissory note unsatisfied, 
‘When the written statement was filed appellant had no means, so far 
_as the record shows, of knowing that there had been fraud on the part 
_of respondent. It was not till the respondent himself stepped inte 
the witness-box and in cross-examination revealed the whole transac- 
tion that the knowledge of his fraud arose. Then it appeared that it 
was not asimplecase of borrowing Rs 35,000 and giving a promis- 
-sory note for it. On 5th December 1899 the agent borrowed 
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Rs, 5,000 from respondent on his own account and on his own . 


signature. Similarly, on 5th February rg00 he borrowed another sum 
of Rs. 15,000. He wanted more money and respondent said that he 
could not have more without security. Then the promissory note in 
this suit was executed. Though it was for Rs. 35,000 only Rs. 15,000 
(or rather Rs. 14,700, for something was deducted for interest on the 
former loans) was paid. But the previous private debts of the agent, 
Rs. 5,000 and Rs. 15,000, were cancelled. So what the respondent 
really did was to lend Rs. 14,700 nominally to the appellant and to 
take anote rendering him responsible for Rs. 35,000. Was this an 
honest transactivun on the part cf respondent, or was it a fraud perpe- 
-trated on appellant by both the agent and. respondent? The learned 
Additional District Judge exonerates the respondent on the ground 
.that he was only looking after his own interests. he sime-may be 
said of any fraud. I cannot regard the transaction in this light. J 
think that there can be no doubt that it was a fraud on the part of both 
and that at least as regards the money not actuaily paid on the note, 
namely, Rs. 20,300, the transaction is a nullity from beginning to end. 

On these grounds I hold that, on the construction of the power-of- 
_attorney, the promissory note is void zx tofo as against appellant, and 
on the broader ground of the bad faith of the respondent it is void to 
«the extent of Rs. 20,300, : 

The decree of the District Court so far as it concerns appellant is 
set aside, and the original suif as against him is dismissed with all 
.costs. | “ip? 
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Befove H. Adamson, Lsq.., 
CMA OHN GAING, 
) | ; MAUNG YAN AUNG. 
MA HMYIN } MA THAIK: | 
MIAUNG PO KIN $ % 4MAUNG THA DUN ZAN. 
MA CHU ON, — : 
= MAUNG SHWE LE, 
Mr. C, G. S. Pillay—for appellants. | Mr. S. dfukerjee—for réspondents. 
_ Held—that when letters of administration have been obtained to the estate of an 
‘intestate, a co-keir cannot sue the administrator for partition of the estate, but 
must prosccute his claim in the manner provided by the Probate and Administra- 
tion Act. 

On 11th May igo: the first respondent obtained letters of 
administration to the estate of the deceased Ma Sén. On 31st August 
xgo1 the Appellants, alleging that they and first respondent were 
et-heirs of Ma Sén, brought a suit: against thé first respondent, the 
administrator, for partition of the estate of Ma Sén. The Subdivisional 
Judge dismissed the suit as premature, holding that section 117, Pro- 
bate and Administration Act, which provides that an executor is .not 
bound to pay a legacy until the expiration of one year from’ the testa- 
tor’s death, read with sections 77 and 98, applies also to an adminis- 
trator. The District Judge confirmed the decision, also holding that 
section 117 applied. There were other grounds given by both Courts 
for dismissing the suit, the chief being that-the suit’ was not: properly 
framed as a partition suit, but it is unnecessaty to discuss them here. 
In second appeal it is urged that section.117 is not applicable, and 
that the Lower Courts erred in holding that. an- administrator could 
not be sued within one year from the date of taking out letters of ad- 
ministration for a share in the estate of a deceased intestate. 


The grounds on which the Lower Courts decided the casé, and the 
arguments in second appeal, show a strange misconception of the 
principles an:l scope of the Probate and Administration Act. 

‘Section 117 applies to the payment of a legacy by an executor, and 
though by section 148 it applies also to an administrator with the will 
annexed, it has n> application whatever to the administrator of the 
estate of an intestate. 

The administrator of a deceased person is his legal representative 
for all purposes, and all the property of the deceased person vests in 
him as such (section 4). His powers and liabilities are defined in sec- 
tions 88 and 89. He may sue in all causes of action that survive the 

deceased, and he may be sued in all causes of action that existed 
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against the enteniid at the time of his decease, except ceruun person- 
al actions which are expressly excluded 17 hese provistons, tt will be 
observed, do not render an administrator liable tobe sued for partition 
of the estate of the deceased, for as no man can be sued for partition 
of his own estate, this catise of action did not exist against the de- 
ceased. The manner in which a-co-heir to an estate can p-osecute his 
claims is provided. later on, After obtaining letters of administration 
an administrator’s duty is to. exhibit in Court within six. months an in- 


-yentory of the property and the debts and the credits (section 98). 


He must collect the property of the deceased. and the debts due to’ 
him with ‘reasonable diligence {Section 100). He must give requisite’ 
notice for creditors and others to send iu their claims against the es- 
tate of the deceased {section 139). In disposing of the effects he’ 
must first pay the funeral and death-bed charges {section 101), Next 


he may deduct the expefises incurred in obtaining letters of adminis- 


tration {section 102), Next he must pay certain wages due for ser- 
vices (section 103). Next he must. pay the other debts of the de- 
ceased according to their respective priorities {section 103). Next he 
must distribute the balance of the assets in discharge of lawful claims 
{section . 139). And finally he must exhibit in-Court within one year 


. an account of the estate showing the assets that have come into his 


hands, and the manner in which he-has disposed of them (section 98). 
So long as an. administrator performs these duties properiy, a per- 


‘son Claiming as heirto the estate: can do nothing more than merely 


‘present his claim to the administrator, like other creditors and. claim- 
ants, But after the distribution has been made, if dissatisfied, he may 


follow the assets ‘in the hands of any person who may have Teceived 


them (section. 139). And if the administrator. fails to perform his 
duties, as for instance, if he omits to exbibit an inventory, or exhibits:a 
false inventory, an heir as a person interested may invoke the inter- 


vention of the Couct (section 50), and where an .administrator has: 
“misapplied the estate,.or subjected it to loss or aamags he ny be: 


made personally responsible (sections. 146, 147). 
The appellants-instead of following this ene have Bitar 


_.a suit for partition against the administrator- three months after the 


issue of letters cf administration. Such a suit as 1 have already indi- 
cated does not lie, and it is bad ad inztzo. ‘the appealis dismissed: 


with costs. 
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Probate and‘ Administration. 
Before H. Adamson, Esq,, 1.€.5. 
MA YA BYAING axp MAUNG HMU ». MA MIN HLAING. 
Mr. 3. NV. Basu—for appellants. | Mr. C. G. S. Pillay—for respondent. 

A suit for partition was brought against the administrator and other heirs five 
months after the issue of letters of administration, The administrator admitted 
that the property had been finally divided between himself and other heirs. 

feld,—that it was a suit following the property in the possession of persons to 
whom it had been distributed by {the administrator, and that the fact that onl 
five mnths had clapsed since the issue of letters of administration did not invali- 


date the suit. . et ; 
The estate consisted of certain defined lp perty, and of interests in other undi-_ 
vided property which the administrator had apportioned without actual division of 


thal property. 

Meld,—that the-suit could proceed without joining the other co sharers of the un- 
divided property as parties, but that so far as the undivided Property was con- 
cerned, the decree should have merely specified the share to which plaintiff was 
entitled of the deceased's interest in the undivided property, and should not have 
defined the extent of tke decea-ed’s interesis, that bemg a question which should 
have been lefi for future determination between the plaintifi and the other co- 
sharers of the undivided property. | 

References :— 
U. B. K., 1902, Prcbate and Administration, page f, 
U. B. R., 1902,.Buddhist Law—Gift, page t. 

_ THIS is‘a suit for partition of the estate of the deceased Tun E. 
The plaintiffi-respondent is Tun E’s widow. The defendants-appel- 
lants are Tun E’s children "7 a former wife. There was a third de- 
fendant, a grandson of Tun E by the former wife, who is not a party 
to the appeal. | 

Appellant Maung Hmu obtained letters of administrati in to the estate 
of Tun E, and-the suit was brought five months after the letters of 
administrat‘on issued. Objection was raised in the Subdivisional Court, 
not in the written statement, but’ ‘at a later hearing, that the suit was 
bad as having been brought before the estate had been fully adminis- 
tered. he same objection was raised in the District Court in appeal. 
Neither of the lower Courts have dealt properly with this objection. 
The Subdivistenal Judge dismissed the objection on the ground that 
the administrator had shown animus against the plaintiff, and that she 
would not be likely to get her ri-hts from the administrator. The 
District. Judge held that a suit for partition could be brought against the 
administrator during the pendency of administration. The question 
has been fully discussed in Civil Second Appeal No, tg of tg02 * of this 
Court, where it was held that such a suit could not be brought until the 
administration of the estate had been brought toaconclusion, But the 
present case may be distinguished from the one quoted. The written 
statement of the appellant Maung Hmu, who was the administrator, 
the schedule filed by him, which shows what has been done with each 
item of the property, and his deposition show that in fact the adminis- 
tration of the estate has been concluded, and that the title to each 
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- Ma i; aa item of the property has been anictind I therefore hold this suit 
Ma Min Huarne. to be one, not. against the administrator, but following the pre sperly in 
the possession cf persons. who have obtained it from the administector, 
such persons including, of course, theadministra‘orhimself. The est: “ite 
having been fully. administered there. is no valid objection to the suit. 
The Subdivisional Judge found that the estate consisted of certain 
_» items of afet property, and certain items of hint paste property, and 
gave respondent a décree for certain shares of each. In appéal the 
District Judge concurred with the Subdivisional Judge in the .findings 
as to what portions were atef and Anttpazén, . respectively, but he 
‘modified the decree so far as it concerned the shares ‘of each kind of 
property. Appellant Maung Hmiu had alleged a gift of the whole 
property to him by Tun E before his death, and both Courts found that 
the gift was.not proved. Obiections were raised to non pace of 
parties, which were overruled by both Courts. | 


The grounds urged: ia second appeal. in addition to the one oie 
ing administra‘ion, which I have already discussed, are— 
{1) That the suit is bad owing to. non-joinder of partied ehG 

had interests in T4zbin, Saménkan, and. Tékvin lands. 
{2) That the-Courts should have held that the sift was proved, 
and that when the donee was already in possession, any 
“further formal delivery of possession was unnecessary Lo 

complete the gift. 
3) That the Courts were wrong in holding that there was any 
_ hknitpazin property. 

As regards the first ground it appeared that Tun E fad certain 
defined property of his own, and. that in addition he had rights in 
other undivided property. , The objection: is that the co- -sharers in this 
undivided property were not added as parties. “Some of these co- 
sharers have been examined, and there does’ not appear to be any 
‘doubt as to the extent of Tun E's rights in the undivided. property, 
But their admissions cannot bind the co-sharers, who were. not. ex- 
‘amined, and. there can be no doubt thatthe Courts were wrony in 
defining the extent, of Tun E’s rights. in the, undivided property in a 
suit in which all the co-heirs of that property were not parties. But 
‘it does not follow that the present suit is bad owing to non-joinder of 
these parties. These parties had no concern in Tum E’s estate and: 
could not properly be joined’ in this suit. Where the Courts erred was 
in, defining the extent of Tun E’s rights in the undivided property. . 

There wasno necessity for doing so for the purposes of this suit. To . 
take ‘a concrete ‘instance, the Courts. instead of finds that’ two- _ 
thirds of Lhibinte was Tun E’s interest in that property and that: 

‘plaintiff ‘was entitled to.one-fourth of two-thirds of TAtdznle; should 
five ‘simply found and decreed that plaintiff was entitled to one-fourth | 
of Tun E’s‘interest in The binle, leaving the extent of his interest to be - 
‘determined subsequently by arrangement or otherwise Beapoce plain- 
tiff and the other corheirs, of T Aabinle. 


aay $902. GPPEP Ths Bis ae q 


a =" heel Some = ee eee — a So 


Probate and Administration. 


a iets ke 


.. The second ground of appeal, namely, the gift, may be disposed ofin Ma Ya Byatne 
afew words. Appcllint Maung tHmu alleges that the gift was made 4,, Mie HES 
twice, first before ‘l'un ["’s marriage with respondent, and second be- ‘ 
fore his death, The -evidence regarding it is meagre and conflicting, 

It is shown that after the date of the first gift Tun E continued to re- 
ceive rents from some of the lands, There was no mutation of names in 
the revenue registers after. the first gift, notwithstanding the fact that 
Maung Emu was the éhegyz, In applying for letters of administration 
Maung Hmu entered the property in his list as that of. his father Tun 
E. These facts are inconsistent with the first gift, and as regards the 
second, even if there were any proof of it, which there is not, it has 
been ruled by this Court * that a death-bed gift to one heir to the 
€xclusion of other heirs is invalid. — 

The third ground of.appeal may also be disposed of briefly. 

. There is a concurrent finding by the lower Courts as to the extent of 
the knitpazén property. The District Judge has considered the 
question and has recorded his reasons for accepting the finding of the 
Subdivisional Judge and he adds that the point was not pressed on 
appeal. Under these circumstances the appellants are not entitled to 
question the finding in second appeal. I have, however, read the evi- 
dence and I fully agree with the concurrent findings of the lower 


. Courts. 


The result is that the decree will be modified. Instead of one-fourth 
of two-thirds of TA¢binde and one-fourth of one-third of Saménkan and 
Tékytn that portion of the decree will be for one-fourth of Tun E’s | 
interest in 7/zbinle, Samdnkan and Tékytn, Otherwise the appeal is. 
dlismissed with costs. | 
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_ No. 160 of 
. A at. ae 1903. 
Before A. M. B. Irwin, aon 5. December 
a F " - I 7 = 
MAUNG SA SO *s } MA SIN. | a 
Mr. C. G. 5, Pillay—for appellant. | Maung Kan Baw—for respondents, 


_ _feld—that when an applicant for letters of administration is entitled to 
inherit, and is under no positive disqualification, and there is no application by any 
other person, the application should not be refused. : 

Living apart from parentsand not attending in illness does not of itself 

rupture family ties or disqualify children from inheriting. . 

“Reference :— | 
2 U, B. R., 1892-96, page 184. 

Appcllant applied for letters of administration to the estate of Ma 

Po Kin, claiming as her step-son, the only other heir being appellant’s 
brother Maung Kya Gyi. Respondents opposed the application on 
the ground that there is no estate to administer. They say that. 
Ma Po Kin in her lifetime gave part of her property to them, and all 
that remained she spent on. burying her husband and discharging debts - 
to the appellant. They also said that asthe step-children lived apart 
from Ma Po. Kin and did not assist in her illness they were not entitled 
to inherit. ; 

On this last point the Lower Court did not record any finding, as 
_ the application was dismissed on other.grounds. I am, not referred 
to any authorities by the learned Advocate for the respondent, and 
think it. is sufficient to refer to the remarks of Mr. burgess in the case 
of Maung Chit Kywe,vs Maung Pyo and others, * namely : — 

“ Very little attention, if any at all, need be paid tothe efforts of contending. 
partics lo exhibit the respective superiority of their claims to inherit through their 
attention to the deceased Owner of property in his last moments, and their ltber- — 
ality in the performance of the last obsequies * |™“~ * Unless it can be 
shown that the ordinary duties of affection or kindred have been intentionally and 
deliberately neglected, so as to raise a presumption of the rupture or interruction 
of the connecting bond, evidence referring to the particulars of the discharge of 
obligations of this nature may generally be passed over as of little or no im- — 
portance.” 

_ In these remarks I fully concur. No such presumption as Mr, 
Burgess describes arises in this case and I find that appeHant. is. 
entitled to inherit. 3 | | | 

The Lower Court found that Ma Po Kin-died possessed of some: 
property, but refused letters of administration on the ground that the. 
grant of letters would not benefit the applicant, and might lead _ to. 
more litigation. It is not alleged that there are any debts due to Ma 
Po Kin's estate, and. no doubt appellant could sue as an heir without: 
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letters of administration, but the learned Judge seems to have ovecr- 
looked the fact that: applicant j is not the sole heir, his brother Kya Gyi 
is apparently also entitled to inherit, and this might embarrass appcl- 
lant in his suit. On the general point whether, if appellant were sule 
heir, the refusal to grant letters is based on sufficient reasons, wo 
authority has been cited-on either side. The language of the Act 
seems to give the Court a discretionary power to refuse. In my 
opinion the reason given is not sufficient. When the applicant is 
-entitled to inherit, arid is under no positive disqualification, and there is 
no application by any other persoa, I think the letters should be 
Branted. 

' J therefore reversé the decree of the Lower Court, and direct that 
‘etters of administration to Ma Po Kin’s estate be granted to 
appellant on his furnishing. such security as the District Cowrt may 
wequire, 

Respondents to: pay appellant s costs in buth Courts, 
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Before H. Adamson, Esq. 1.C.S. . 
MAUNG TUN AUNG v. MAUNG MAUNG LAT Anb MA MA LE. 
Mr. ¥. C. Chatierjee—for appellant. | Mr. $. C. Dias (F¥r.)\—for respondents 
_ . Held,—that in Upper Surma a suit lies for a decree directing that a documen, 
shall be registered. 

‘Tuts wasasuit fora decree directing that a deed of sale of immove- 
able property should be registered, ‘The appellant presented the deed’ 
to the Registering Officer within the time allowed for registration,. 
The respondents, who were alleged to have executed the deed, denied 
execution: The Registering Officer held aninquiry, and it is admitted. 
that his finding was that-the deed has been executed by the respon- 
_ dents. Instead, however, of proceeding to register the deed under the- 

provisions of Rule 6 of the Upper Burma Registration Rules, the 

Reciieing Officer submitted the deed to the Deputy Commissioner. 
who, under the designation of Registrar, made an-endorsement on it to 
the «ficct that the deed should not be registered until the appellant. 
obtained a decree for registration as required by section 77 of the: 
Indian Registration Act, III of 1877, | 


The Deputy Commissioner apparently failed to notice that the office 


of Registrar does not exist and that the Act quoted is not in force in 
Upper Lurma.. | 
- Appellant then brought the present suit, which has been dismissed,. 
ou the preliminary ground that a suit to enfore the registration of a 
document does not lie in Upper Burma. 
For the appellant it is contended that every wrong. must have a. 
remedy; that a suit to-enforce the registration of a document is not 
barred by any rule of law, and that there is no means but a-Ciyil suit 
for obtaining the registration of the deed, without which it would be 
_ inoperative, ) : 

the Deputy Commissioner is binding on the Registering Officer, and 
that the proper remedy is an appeal against that order to the 
Commissioner or the Inspector-General of Registration. 

The Indian Registration Act specifies the circumstances under 

- which a civil suit will lie to enforce registration. If a Sub-Registrar 

refuses registration, the Registrar must be invoked within thirty days; 
_and if he refuses, a civil suit may be brought within a further period 
of thirty days. But the Upper Burma Registration Regulation and 
Rules are silent on these points. There is no Registrar and there is- 
no provision for any coutrol over the Registering Officer, and there is- 
no special provision for a civil suit. - 


For the respondents it is contended that the order of - 
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It does not follow, however, thata civil suit to enforce registration is 
inadmissible. Section 11 of the Civil Procedure Code provides that 
the Civil Courts shall have jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance is barred by any enactment 
for the time being in force. It is not alleged that there is any enact- 
ment in force in Upper Burma by which such suits are specially 


barred. And there can be no doubt that a suit to obtain registration 


of a document, without which it would be inoperative, is a suit of a 


civil nature, 


It may be that the appellant bad another remedy. In the Burma 
Registration of Deeds Manual. a circular of the Financial Commis- 


‘sioner, No. 6 of 1292, is quoted, in which it is stated that the Deputy 


Commissioner or the Inspector-General of Registration may revise 


.any order passed by a Registering Officer. ‘There may be in a superior 


officer the inherent power to correct erroneous orders of the. Register- 
ing Officer. And it is possible that appellant might have obtained a 
remedy for his grievance by applying to the Commissioner or to the 
Inspector-General of Registration. ag 

‘But if such course is open he is not bound to adopt it. -In the 
Indian Registration Act there is a special provision of law prohibiting 
‘recourse to the Civil Court until a certain other mode of redress has 
‘been resorted to. But though in the Upper Burma Registration 
Regulation and Rules and the executive instructions issued thereunder 
ithere may be another mode of redress open, it is not made compulsory 
‘to adopt it, The right to resort to the Civil Court is unfettered, and 
appellant was entitled to bring a suit to enforce registration from the 
‘moment that the Registering Officer rcfused to register the deed. 

The decree of the Lower Court must therefore be set aside and the 
.case returned for decision on its merits. Costs to abide the result. 
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Upper Burma Registration Regulation—3. 


Before If. Adamson, Esq. CS. 
MAUNCG PO TEIN « MAUNG TE ard MAUNG THA LAN. 
Mr. AK. Roy —for appellant. | Mr. C. G. S. Pillay—for respondents. 
ffeld,—that tar? palms and cocoanut trees are nct “standing timber” as re- 
ferred to in section 3 of the Upper Burma Registration Regulaticn, but are im- 
moveable property, _ 

References :— 

Wharton’s Law Lexicon, page 737. 
Sirouels Judicial Dictionary, page 805. 

‘The appellant sucd for possession of 40 farz palins and two co- 
coanul trecs alleging that they had becn sold to him by his grand- 
father’s hrother who is now dead. The deed of sale was produced 
and il is unregistered. The Lower Appellate Court dismissed the 
suit on the ground that the deed being unregistered could not affect 
the property. | | | 

_ The ground of appeal is that the trees are standing timber, and 
thai under the provisions of section 3, Upper Burma Registration Re- 
gulation, standing timber is not immoyeable property. ._In Wharton’s 
Law Lexicon “timber” is defined as wood felled for buildings or other 
such like use. In Stroud’s Judicial Dictionary it is defined as such 
trecs only as are fit to be used in building or repairing houses.. Zar7¢ 
palms aud cocoanut trees-are primarily used for obtaining juice and 
fruit, and in view of these definitions they cannot be regarded as 
standing Limber, 

‘The distinction has been clearly expressed in a circular of the In- 
speclor-General of Registration, North-West Provinces and Oudh, 
from which | quote the following :— : 

Properly speaking almost every trce being potentially timber, and no tree 
actully limber, the question whether atrec is fcr the purpcses of any transaction 
(o Le deemed to be “timber” must depend upon thé way it is regarded and treat- 


ed in that transaction. If, for example, trees are sold with a view to their being 
cut Coun ard remcved, the sale is ore of “standing timber” within the mean- 


ing of the Registration Act. If, on the other hand, trees. are sold with a view to | 


, the purchaser keeping them permanently standing and enjoying them by taking 
their fruit or otherwise, the sale would not, it is believed on any construction of 
the Act, be regarded as one of standing timber but would te a sale of immoveable 
property.” 7 

1 concur in these remarks, and hold that in the present case the 
sale is one of immoveable property, and that the deed being unregise 
tered, cannot affect the property.’ e 

The appeal is dismissed with costs, 
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CinCULAR MEMORANDUM NO. 3 OF 1903. 


FROM 


hii REGISTRAR, 
JUDICIAL COMMISSIONER'S CourRT, UpPeR BurMa, 


TO 


THE DIVISIONAL anp DISTRICT JUDGES, 
. Upper BuRMA., 


Dated Mandalay, the rath Fuly 1903. 


The attention of Divisional and District Judges is invited to the 
following points in connection with the Report on the Administration 
of Civil Tustice in Upper Burma during 1902. 

i The Judicial Commissioner requests that it may again be brought 

Preliminary exami- 0 the notice of Subordinate Judges that a full and 
nation of parties by careful examination of the parties is essential to. 
the Court. the framing of proper issues and to the prompt 
disposal of suits. Paragraph 484, Upper Burma Courts Manual, shou d 
be brought to the notice of Judges. 

#. Rules for the guidance of officers in dealing with, documentary 

Documentary evi- evidence are laid down in paragraphs 454 tO 471, 
dence. Upper Burma Courts Manual, but the Judicial 
Commissioner regrets to observe that the proper proced ure is frequent- 
ly not followed. The attention of Judges should be drawn to these 
en 

There has becn an improvement generally inthe disposal of suits 
meee procedure ¢x-Parte, but several cases have been brought to 
in ex-parte cases. the notice of the Judicial Commissioner in which 
the hearing has been proceeded with ex-parte without proof of the 
_ service of the summons on the defendant, It should be impressed on 
Judges that a case should not be tried ex-parte unless service of sum- 
mous has been satisfactorily proved. . Judges should also remember 
that the mere absence of the defendant does not justify the presump- 
tion that the suit is true; the Court is bound to see that at least a 
prima@ facte case is made out. 

4. The provisions of section 375 of the Coie of Civil Procedure are 

Compvoniseat aut often overlooked. Whena suit has been com- 

promised the agreement arrived at by the parties 
should be recorded and a decree passed in accordance therewith, 


( 2) 


s. The classification of cases to be entered in column 19 di Heatiter 
Classification of No. 1, Civil, is not always correctly done. Cases: 
cases. decreed on confession are frequently shown as 
compromised and cases compromised as withdrawn with leave and 
vice versé. Opportunity should be taken at inspections to explain the 
method of classification. 

6. The attention of Judges should be drawn to duenoraph 550, 

Period of proclama- Upper Burma Courts Manual, regarding the 
tion of sale. _ period which should intervene between the date 
of publishing the proclamation and the date of sale. Failure to pro- 
claim for sufficient time in sales appears to be a very common error, 

7. The remarks recorded in the Circular Memorandum in connec- 
tion with the Criminal Justice’: Report regarding 
the want of system in fixing cases apply also to 
Civil cases, Dates should be fixed so as not to clash with tours. 

§.. The Judicial Commissioner is giad to observe that there has been 
an improvement in the upkeep of the Witness 
Register. Although the entire omission of wit- 
nesses from the register is not so common as it used to be, the failure 
to enter each attendance of witnesses has been’noticed. The payment 
of witnesses’ expenses is a matter of importance and. judgi ing trom the 
number of marks in the signature columns of the Lailifi’s Registers it is 
evident that literate witnesses are often not made to sign with their 
own hands on receiving expenscs. 

g. The attention of Subordinate Judges shouldbe. directed to para- 

Proceedings on graph 718(16), Upper Burma Courts Manual. 
orders in appeal, When a case isreferred back in appeal to the. 
Lower Court for the trial of a fresh issue or for any other purpose, the 
proceedings taken on the order in appeal should be filed after the copy 
of the ordér.in appeal. The Judicial Commissioner not infrequently 
observes that depositions of witnesses taken on the order in appeal, 
are filed in-a previous part of the record, which causes much inconve- 
nience to the Appellate Court. 

‘10, During the course of inspections it has been noticed that the 
« Record-room Rules published in paragraphs 756- 
| to 772, Upper Burma Courts Manual, have not 
been observed in several districts: Record-rooms should be inspected 
“by the Superintending Officer at least once a month, but this duty 
appears to be very frequently neglected. The free use of the report- 
_ book by the Record-keeper should be encouraged. Unexplained blanks: 
_in the Record-room lists are often found. Divisional and District 
“J udges are requested to see that the Record-room Rules are properly 
cartied out, Now that new Record-rooms have been provided at the 
headquarters of districts many of the difficulties which used to exist 
have been removed. 3 


Durstions 


Witnesses. 


Record-rooms, 


By order, . 
R..B, SMART, . *. 
Registrar. 
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Upper Burma Municipal Regulation, 1837. 


Befove H, Adamson, Esg., C.S.1. Civil Second 

‘THE PRESIDENT, KYAUKSE § 1% MA HLA WIN. Appeal 
MUNICIPALITY. } % % 2. MAUNG MYIT. NO. a6 of 
Mr. W, M, Lutter—for the appellant, August roth. 


Meld,—that the rules contained in Municipal and Local Department Notihca~ 
tion No, 148, dated trth December 1900, have the force of law. we 

Rule 4 provides that in certain cases money shall not be received at the Munici- 
pal Office for credit to the Municipality, but that when money is presented 2 
-chalan shall be prepareé and handed tothe person desirous paying money, 
and that he shall present the chalan and pay the money at the Treasury. Whea 
aperson from whom money is due to the Municipality alleges that in contraven- 
tion of this rule he paid the money at the Municipal Office, and it appears that 
the money was not paid to the Treasury, it is not a valid defence in a suit by the 
Municipal Committee to recover the money, 


Reference :— 

Municipal and Loca] Department Notification No. 148, dated rith December 
‘Tg00. , 

The first respondent te, in March 1900 the right to collec * 
tolis on carts in Kyaukse Municipality for the ‘igs tg00-01 fot 
Rs. 2,000, payable in twelve monthly instalments of Rs, 166-10-8. The 
second respondent was her surety. In April 1902, it was discovered 
that the last instalment had not been paid into the Treasury. The 
respondents denied liability, and hence the present suit, a 


The respondents have attempted to show that the instalment was 
paid to the late Municipal Secretary. The direct evidence is not of a 
satisfactory kind. One witness says that payments were occasionally 
left in the Municipal office. Another states that one payment was 
made to the late Secretary. The evidence is very vague, and these 
witnesscs do not appear to be worthy of muchcredit. If money was 
left with the Secretary for the instalment that has been lost, it does 
not appear that the frst respondent ever demanded from him the 
chalan as a receipt. On the other hand there are grave errors in the 
accounts, and the fact that non-payment was not brought to light for 
a year lends credence to the view that the money was paid. In the 
demand register, page 189, the fullsum of Rs, 2,000 is entered as 
paid, the last instalment Rs. 166-10-8 being shown under chalan 
No.9, dated 7th May 1g00. This entry has been erased, and there is 
no explanation of either the entry or the erasure on the proceedings. 
The learned Advocate for appellant explains that the erasure was 
made in April 1go2 by the Auditor of Accounts, who has pointed out 
in a note on the same page, that this payment was made by another 
person to the account on page 185. [It is extraordinary that this - 

entry, dated 7th May 1900, should have been made after an entry, 
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Upper Burma Municipal Regulation, 1887.. 





dated 6th February rgot, and ifthe decision of this suit fad depended 
on the question whether the instalment was paid to the late Secretary, 
as the Lower Courts have assumed, it would have been necessary fo-- 
return the proceedings to get this point cleared up, : 

In the judgment of the Lower Appellate Court something has been 
said about estoppel. But it is quite clear that this is nota case of 
estoppel. Estoppel, under the provisions of Section 115, Evidence 
Act, requires the intentional permitting of another person to believe a 


thing to be true, andit is beyond doubt that the appellant was ignor-. 


ant that the instalment had remained unpaid, until the fact was dis- . 
covered by the Auditor in April r1go2, 

The respondent’s liability however, does not, as the Lower Courts 
have assumed, depend on the question whether the instalment was 
paid to the late Secretary or not. It is abundantly clear that it was. 
not paid into the Treasury. The rules which will be found in Munici- 


‘pal and Local Department Notification No, 148, dated arth Decem-: 


ber 1900, and which so far-as the payment. of toll licenses is concerned. 
are the same as those in force before that date, have the force of law. 
‘Rule 4 provides that money shall not be received atthe Municipal! 
office'for credit to the Municipality, but that when money is presented, 
a chalan shall be prepared and handed to the person desirous of pay- 
‘ing money, and that he shall present the chalan and pay the moncy at 
the Treasury for credit to the Municipality. A payment to the Sccre- 
tary is therefore not a légal acquittance, and if money were paid to the 
Secretary, and the Secretary embezzled it, the person who paid it 
would not thereby be relieved from liability, Inthe present -case, the 
first respondent has not even the excuse of ignorance.” She admits. 
that she has had similar -dealings with the Municipality for twelve 
years, and she paid the former instalments for the year in the manner 
authorjzed by law. |) lu 

As regards the second respondent there is no evidence that he: 


-was ever relieved from his liability as surety, and the security bond is 


still in the possession of the appellant. 
Both respondents are clearly liable, and I reverse the decree of the 


~ District Court, and restore that of the Township Court with all costs, 


APPENDIX, 


, CIRCULAR MEMORANDUM NO. 4 OF [6¢03. 
FROM | 
THe REGISTRAR, 

JuDIciAL COMMissiongeR’s CouRT, UPPER BuRMA, 


To | 
DIVISIONAL anb DISTRICT JUDGES, 
UPPER BURMA, 


Dated Mandalay, the 19th August 1903. 


The following orders regarding the adjournment of cases against 
sepoys on service in China are issued by the Judicial Commissioner, 
Upper Burma, for the guidance of Courts. 


Long dates should usually be fixed for the cases referred to, and 
unless the men are represented by properly authorized attorneys, fur- 
ther adjournments sive dze with leave to either party to move the 
Court to fix a date, may, if necessary, be granted. The cost cf such 
adjournments should be adjusted according to the circumstances of 
each particular case. Ordirarily the men concérned would be liable 
to pay such costs, the adjournments being made solely in their in- 
terests. 

The attenticn ef Judges is drawn to the provisions of section 465 


of the Code of Civil Procedure, regarding the authorization by officers- 
or soldiers of any persons.to sue or defend for them. 


APPENDIX. 
CIRCULAR MEMORANDUM NO. 5 OF 1903- 


_ FROM 
THE REGISTRAR, | 
| JUDICIAL COMMISSIONER'S CouRT, UPPER BURMA, 
To | | 
DIVISIONAL anpD DISTRICT JUDGES, 
UpPeR BURMA. 


Dated Mandalay, the rst December 1903. 


The Judicial Commissioner has ‘noticed that the designations of 
Civil Courts are not always correctly entered in judicial proceedings, 
_ in inspection notes, and other papers. | 

Divisional and District Judges are requested to see that the desig- 
nations given in the Civil List, Part XVIIE, and no others, are used, 
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Upper Burma Land and Revenue Regulation—53(1). 





Before H. Adamson, £sq., CS. 


( 


MAUNG PO NWE — »w. 4 


Croil Second 


1, MAUNG THA E. Appeal No, 173 of 
2, MAUNG TALOKR PYU. 1903+ 
3. MAUNG KYWE. August roth, 


4. MAUNG THA ZAN., 

5. MAUNG SAN HLA. 

6. MAUNG SHWE YWET. 
7. MAUNG PO TE. , 
8. MAUNG THA OK. 


L 9. MAUNG TUN AUNG. 


Mr. ¥. C. Chatterjee —for appellan:. | 


Mr. C..G. S. Pillay—for respondents, 


Civil Court shall not have jurisdiction in any matter which a Revenue Officer 


as empowered under the Regulation to dispose of. 
of a Revenue Offcer whether by vestitution or 


Court to ex.cute the orders 
otherwise, 


Suit will not lie tn a -Cruil 





(See Civil Procedure, page 13). 


_APPENDIX. 
CIRCULAK M&MORANDUM NO. 6 OF 1903. 
FROM 
THE REGISTRAR, 
JupiciAL COMMISSIONER'S COURT, UPPER BURMA, 


DIVISIONAL anpb DISTRICT JUDGES, 
Upper BURMA. 


Dated Wandalay, the rst December 1903. 


The attention of Divisional and District Judges is drawn to the 
Upper Burma Civil Courts (Amendment) Regulation, No. V of £903, 
published at page 419, Part II of the Burma Gazette, dated the 21st 
November 1903, and specially to section 3, whereby section 14 of the 
Upper Burma Civil Courts Regulation, No. I of 1896, is repealed. 

The amending Regulation comes into force on the rst December 
#903, 


GB, C. P, O,—No, 16, J.C. U.B., 26-9-1914—1,000—-R. E.R. 


